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IN THE 


f 

Supreme Court of the District of Columbia 


Rowena Thompson'Dietrich, Plaintiff, ) 


vs. 

The District‘OF Columbia, Defendant; 


a 


United States of America, 
District of Columbia. 



No. 45,852, At Law. 


Beit remembered, that in the Supreme Court of the District pf Col¬ 
umbia, atthe city of Washington, in said District, at the times-herein¬ 
after mentioned, the following papers were filed and proceedings had> 
in the above-entitled cause, to wit: 


1 (Declaration, &c.) 

Piled, December 24, 1902. 

In the’Supreme Court of the District of Columbia. 


Rowena Thompson Dietrich, Plaintiff, 

vs. I No. 45,852, At'Law. 

The District of Columbia, Defendant. J 

The’plaintiff,- Rowena-Thompson Dietrich, sues the defendant, the 
District of’ Golumbia, a body corporate for municipal purposes dulj'- 
createdland organized tby virtues of .the laws of the United States of 
America, for that heretofore, to ivit, at the time of the happening of- 
the grievances hereinafter'mentioned, and for-a long time prior there¬ 
to,-itwas, as it still is, the'duty of the defendant, to keep and maintain 
the public streets-and highways in the City of‘Washington,.District of ’ 
Columbia, in good repair'and in safe and secure condition for travel; ’ 
so‘that persons may-safely pass- and repass along, upon and over the 
same-; and'th'e-plaintiffs says-that'among said public streets andihigh-r 
ways,' to-which the duty oL the defendant extended as aforesaid; is a- 
certain public street designated'on the ground’plan of said city of 
Washington as K- street Northwest, the centeruf'which said;K street' 
is-occupied by a-roadway 50 feet in-width, and the part of* said K. 
street South of said-roadway consists of'a*sidewalk 16 feet in width* 
immediately adj oihihg; said • roadway - on the* South, and' of ’ a parking; 
335feet-101 inches*in width-immediately adjoining- said’sidewalk of: 
the'ShUth,-- whiclisaid sidewalk, along-thepart'ofsaid EstreetsitUatteP 



2 EOWENA THOMPSON DIETRICH VS. THE DISTRICT OP COLUMBIA, 

between 4tb street Northwest and 5th street Northwest, up to,to 
2 wit, the 12th day of May 1902, and for many years prior there¬ 
to, consisted of a brick pavement; and plaintiff sa 5 rs that that 
part of said parking of said K street immediately adjoining the West 
line of said 4th street at the Southwest corner of its intersection, with 
said K street, and extending Westward from the said West line of said 
4th street, with the full width of said parldng, a distance of, to wit, 20 
feet, likewise consisted of or.was covered with a brick pavement 
which was continuous with and formed a part of the brick sidewalks 
of said K street and said 4th street; and over and across the said 
brick pavement, occupying the aforesaid part- of said parking, it had 
been the custom for many years prior to, as well as ever since the 
day last aforesaid, for persons in the City of Washington to pass and 
repass diagonally, in going on foot from the sidewalk along the West 
side of said 4th street to the sidewallc along the South side of said 
K street, and from the sidewaUc along the South side of said K street 
to the sidewalk along the West side of said 4th street. 

And the plaintiff avers that the defendant, wholly disregarding its 
duty in the premises, prior to the time of the happening of the grie¬ 
vances hereinafter mentioned, to wit, between the 12th and 17th days 
of May 1902, tore up, or caused to be torn up, the aforesaid brick side¬ 
walk along the South side of said K street between said 4th street 
and said 5th street Northwest, and also tore up, or caused to be torn 
up, a portion of the said brick pavement covering the parking afore¬ 
said, and wrongfully, carelessly and negligently removed or dis¬ 
placed certain bricks from the portion of said brick pavement next 
adjoining the South line of the said sidewalk of said K street, for 
.3 the purposes of-laying a cement or asphalt sidewalk in place of 
the brick sidewalk so torn up as aforesaid, and did so negligent¬ 
ly, carelessly and improperly lay, or caused to be laid, the said cement 
or asphalt sidewalk, and did so carelessly and negligently fail and neg¬ 
lect to join the said cement or asphalt sidewalk with or to the said 
brick pavement occupying that part of the parking aforesaid, that the 
sm-face of the said cement or asphalt sidewalk was elevated above the 
surface of the said brick pavement, in consequence whereof, and in 
consequence of the aforesaid bricks being renioved.or displaced from 
the brick pavement aforesaid, there was made and caused to be made 
a dangerous hole or depression of a depth of, to wit, 6 inches below 
the surface of said cement sidewalk, and of a width of, to wit, 12 
inches, wliich hole or depression extended a distance of, to wit, 15 
feet along the line where the said cement sidewalk and the said brick 
pavement, so occupying the part of the parldng aforesaid, should have 
been properly joined together, and which said dangerous hole or 
depression was immediately across the direct line along which persons 
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were accustomed to travel when passing and repassing on foot diagon¬ 
ally to and from said -Ith street and said K street at their intersection 
as aforesaid; whereby and in consequence of the negligence, care¬ 
lessness and default of the defendant as aforesaid, said K street, at 
the place aforesaid, was made and became out of repair and in an 
insecure, unsafe and dangerous condition. And the plaintiff avers 
that the defendant, in still further disregard of its duty in the prem¬ 
ises, during a long and unreasonable period of time, to wit, from 

4 the time last aforesaid to the time of the happening of the griev¬ 
ances hereinafter set out, kno\vingly, wrongfully, unlawfully, 

carelesslj’’ and negligently allowed and permitted said K street, at the 
place aforesaid, to remain out of repair as aforesaid, and in an insecm-e 
unsafe and dangerous condition as aforesaid, and failed to fix or place, 
or caused to be fixed or placed, an})' light or lights, signal or signals, 
barricade or other warning, or protection, at or near said dangerous 
hole or depression, to denote or show that the same was insecure, 
unsafe and dangerous as aforesaid, and made no effort to secmu the 
same against accident, or to warn persons passing along said K street, 
either by day or by night, of the existence of said hole or depression; 
of all of Avhich the defendant had notice for a long time prior to the 
happening of the hereinafter mentioned grievances, to wit, for a 
period of two and a half months. 

And the plaintiff evers, that on, to wit, the 2d day of August, 
A. D. 1902, about 9:30 o’clock P. M., while she was walking along said 
K street and passing from the sidewalk along the South side of the 
said K street to the sidewalk along the West side of the said 4th street, 
over the brick pavement as aforesaid, and using due and proper care 
on her part, and without any knowledge, notice or warning whatever of 
the existence of said hole or depression, she stepped suddenly, with 
her right foot, into the said hole or depression in said K street, at the 
place aforesaid, 'and was thereby thrown suddenly and ^dolently 
upon the said brick pavement, and her right ankle was thereby 
severely sprained, wrenched and twisted, and the ligaments thereof 
greatly bruised, torn and lacerated, and said ankle and leg 

5 • seriously and permanent!}'- injured; and her system greatly 

shocked; and she was, and is otherwise, seriously hurt and 
permanently injured, whereby, and in consequence of all of which, 
she became sick, sore and lame, and wholly disabled for a long time 
thereafter, during all of which time she has suffered and still suffers 
great pain and anguish of body and mind, and was, and still is 
unable to walk on or use her right leg and foot; and she has been 
rendered unable to perform any labor or attend to the business of 
her ordinary employment, and her power, to earn a livelihood has 
been permanently impaired^and destroyed. 
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And the plaintiff avers that in consequence of the injuries afore- 
•said, whereby she has been unable to attend to the duties of her said 
employrnent, she has been deprived of the earnings which she would 
otherwise have received therefrom, and has thereby sustained great 
losses, to vdt, the sum of $200.00 and she fm’ther avers that she has 
been Weed to expend, and has expended, and has contracted to ex¬ 
pend in pajmient for medical services, servant’s hirej medicines and 
appliances, a large sum of money, to vit, the sum of $300.00 in and 
about endeavoring to be healed and cured of her said injuiies. 

T\Thiereby, and in consequence of all said injuries received as afore¬ 
said, and of all said losses sustained and expenses incurred as afore¬ 
said, the plaintiff has been damaged in the smn of Ten Thousand 
Dollars ($10,000,00). 

Wherefore the plaintiff brings this suit and claims Ten Thousand 
Dollar’s ($10,000.00) damages, besides costs. 

LECKIE & FULTON, 
Attorneys for Plaintiff. 

The defendant is to plead hereto on or before the 20th day, ex¬ 
clusive of Sundays and legal holidays, occuring after the day of ser¬ 
vice hereof; otherAvise judgment. 

■ LECKIE & FULTON, 
Attorneys for Plaintiff. 


6 {Plea of Defendant.) 

FUed, Jamiary 15, 1903. 

In the Supreme Court- of the District of Columbia. 

Rowena Thompson Dietrich,') 

vs. i No. 45,852, At Law. 

The District of Columbia. J 

The defendant, for plea to the plaintiff’s declaration, filed herein, 
says it is not guilty in manner and form alleged. 

A. B. DUVALL, 

E. H. THCiMAS, 
Attorneys for the Defendant. 

{Joinder of Issue.) 

^ Filed, January'ff26, 1903. 
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In the Supreme Court of the District of Columbia. 

Eoavena Thompson Dietrich,"^ 

vs No. 45,852, At Law. 

The District of Columbia. J 

The plaintiff joins i^pue upon the plea of the defendant filed in 
above entitled cause. 


LECKIE & FULTON. 

Attorneys .jor Plaintiff. 


7 {Memorqmdmn.) 

December 22, 1903. 

Verdict for Plaintiff for $5,500,00. 

Supreme Court of the District of Coliunbia. 

Frida}'-, January 8, 1904. 

Session resumed pursuant to adjournment, Huo. Harry M. Cla- 
baugh. Chief Justice, presiding. 

Ro-wena Thompson Dietrich, Plaintiff. 

vs > No. 45,852, At Law. 

The District of Columbia, Defendant, j 


Upon consideration of the motion for a new trial filed herein, it is 
ordered that said motion be and the same is hereby overruled and 
judgment on verdict is ordered: Tliereupon, it is considered and 
adjudged, that the plaintiff herein, recover of the defendant herein 
the sum of Fiv^ Thousand Five Hundi'ed Dollars ($5,500.00) for her 
• damages as aforesaid assessed by reason of the premises, together 
^ with her costs of suit to be taxed by the Clerk, and have execution 
tl.'erefov. 

8 (Notice of Appeal, &c) 

Filed, January 18, 1904. 

In the Supreme Court of the District of Columbia. 


Rowena Thompson Dietrich, Plaintiff,' 

vs. 

The District of Columbia, Defendant. ^ 


No. 45,852, At Law. 


Now comes the defendant, the District of Columbia, and appeals to 
the Court of Appeals' from the judgment entered against it in the 

T 
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above-entitled cause, and the clerk will please issue Citation to the 
plaintiff Rowena Thompson Dietrich. 

A. B. DUVALL, 

A. H. THOMAS, 
Attorneys for Defendant. 

9 In the Supreme Court of the District of Columbia. 

Rowena Thompson Dietrich, Plaintiff, ■] 

vs. i No. 45,852, At Law. 

The District of Columbia, Defendant, j 


The President of the United States. 

To Rowena Thompson Dietrich, Greeting: You are hereby cited 
and admonished to be and appear at a Court of Appeals of the District 
of Columbia, upon the docketing the cause therein, under and as 
directed by the rules of said court, pursuant to an Appeal filed in the 
clerk’s office of the Supreme Court of the District of Columbia, on 
the 18th day of January, 1904, wherein the District of Columbia is 
Appellant, and you are Appellee, to show cause, if any there be, why 
the judgment rendered againt the said Appellant, should not be cor¬ 
rected, and why speedy justice should not be done to the parties in 
that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 18th day of January 
in the year of our Lord one thousand nine hundred’and four. 

JOHN R. YOUNG, 

Clerk. 


Supreme Court of the District of Columbia. 

10 

Friday, February 12, 1904. 

Session resumed pursuant to adjournment, Hon. .Harry M. Cla¬ 
baugh, Chief Justice, presiding. 


Rowena Thompson Dietrich, Plaintiff,’ 

vs. 

District of Columbia, Defendant. J 


No. 45,852, At Law. 


Comes now^ the defendant herein by its attorneys and presenting 
to the court its bill of Exceptions taken at the trial of this cause. 
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pray that the same be signed and made of record, now for then, 
which is accordingly done. ■ 


11 (Bill of Exceptions.) 

Filed, February 12, 1904. 

In the Supreme Court of the District of Columbia. 

Rowena Thompson Dietrich,] 


vs. 


District of Columbia. 


No. 45,852, At Law. 


(Bill of Exceptions.) 



Be it remembered, that at the trial of this cause before the Honor¬ 
able Mr. Chief Justice Clabaugh, the Chief Justice of the Supreme 
Court in and for the District of Columbia, and the jury regularly 
empaneled and sworn to try the issues pending between the plain¬ 
tiff and the defendant, the plaintiff to maintain and prove the issues 
upon her part Joined, offered as a witness C. E. Dietrich, who, having 
been first duly sworn, testified that he was the husband of the plain¬ 
tiff and that he was in company with his wife, Mr. and Mrs. Lowd, and 
Mr. Hann, at the time of the accident to the plaintiff hereinafter set 
forth. 

Whereupon, counsel for the District of Columbia objected to the 
competency of the witness as a witness respecting the injury of the 
plaintiff and its occurrence, which said objection the court then and 
there overruled, and the counsel for the defendant duly excepted to 
the ruling of the court. 

After the said ruling of the court the said witness proceeded to 
testify concerning the accident to the plaintiff: That about 9 or 
9:30 o’clock on the evening of August 2,1902, the said persons, 
12 including the plaintiff, were at the Southwest corner of 4th 
and K streets. Northwest; that Mr. Lowd and the witness were 
together, and Mr. Hann and Mrs. Lowd and witness’ wife were together 
walking along K street towards North Capital street, and that at 
the corner of 4th street and K street. Northwest, witness and said Lowd 
turned into 4th street going South, and were about 30 feet ahead of' 
Mr. Hann, Mrs. Lowd and Mrs. Dietrich, when witness heard his 
wifescreamandsay: “I think I have broken my foot,” and saw her 
down; that she was right at the corner, at the fence, right at the 
edge of the sidewalk, the cement sjdewalk; there is a new cement 
.sidewalk which had been laid there, and she was right at the edge 
of that, down in a kind of excavation about 3 or 4 feet East from-the 
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fence; and that witness rushed back to see plaintiff, and see what 
the trouble was, and asked her'; and thereupon counsel for the de¬ 
fendant objected to the conversation, and counsel for plaintiff asked, 
“Just what did you do, that was my question;” and the wit- 

13 ness proceeded to state, “I put my hand down on her foot 
when she explained that she had broken her foot. I put my 

hand on it and felt it and I felt immediately that the ankle was almost 
twice the original size, and I said: “You are seriously hurt.” 

And thereupon counsel for the plaintiff asked: “Never mind what ■ 
you said. Just say what you did; that is my question. ” And wit¬ 
ness replied: “I put my hand on the foot and felt it. ” And counsel 
for plaintiff further asked: “Then what did you do?” And witness 
answered: “She said she was badly hurt. ” 

Whereupon counsel for the defendant again objected to any con¬ 
versation between witness and his wife, on the ground that the ac¬ 
cident had happened at that time. But the court said: “I think 
that is about as near the res gestae as you could get, that is about as 
near the accident as could happen, it could not have been half a min¬ 
ute—If ‘ it is anything as to how the accident happened at that mo¬ 
ment of time, I think he is entitled to repeat it. ’ ’ To which ruling the 
defendant by its counsel then and there duly noted an exception. 

Wliereupon counsel for the plaintiff told the witness to proceed 
uith his answer and the witness continued: “ I asked her, if she could 
walk, and she said: ‘Oh, I don’t know.’ Mr. Lowdand Mr. Hann 
had lifted her up to her feet, and we tried to see whether she could 
walk or not. She seemed to be in great pain and commenced to cry, 
and began to be immediately nervous. As I would have expressed 
it, she had gone all to pieces, and had no control over herself. 

14 Mr. Lowd took her arm and I said: “ I will go home and get a 
cab. You cannot go home in this condition. ” 

And thereupon said witness proceeded further to testify that at the 
place where the accident occurred there was a depression of about 18 
inches in width, extending out from the sidewalk, and of about the 
depth of four to six inches, and of a length of about twelve or tliirteen 
feet from the fence out. 

Upon cross examination the witness testified that the said depres¬ 
sion extended about 18 inches out from the cement sidewalk on the 
brick, but not as great as at the place of the accident where it ranged 
from two to three or four inches in depth; that he did not see the said 
depression at the time, but examined it three or four days afterwards; 
that he did not stop to examine the place at all the night of the acci¬ 
dent, and did not see any loose bricks on the evening of the accident; 
that he heard his wife scream when he was in front of the door of 
McDevitt’s saloon. 
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On re-examination witnOvSS stated that McDevitt’s place is about 
twenty-five or thirty feet from the point of the accident, and on fur¬ 
ther re-examination the witness stated that the depression of the side¬ 
walk which he examined three or four days after the accident 

15 was not measured by him. 

The examination of said witness being concluded, C. B. 
Hunt was produced as a witness on behalf of the plaintiff and testi¬ 
fied that he was engineer of highways in charge of sm-face w^ork, pav¬ 
ing streets, roads, alleys, sidew^alks, and repairing same; that the 
work of laying the said cement sidew'-alk on K street was commenced 
the 12th day of May, 1902, and completed on the 17th day of May, 

1902, and that the work was done by the Cranford Paidng Company 
under a contract with the District, and that the Paving Company was 
paid therefor shortly after the 12th of June, 1902. 

On cross examination the witness stated that the extent of this 
improvement of K street w'^as that cement sidewalks were laid on 
both sides of K street between 4th and 5th street, and the work con¬ 
sisted in lajdng sometliing over 2,000 square yards of cement walk 
in that particular item. On redirect examination the witness stated 
that the work was measured in detail, inspected and accepted before 
paj'ment was made. ' 

The examination of said witness being concluded, Daniel L. Mc- 
Devitt was produced as a witness on behalf of the plaintiff and testi¬ 
fied that he had resided for Wo years previous to the 12th of October, 

1903, at No. 400 K street, and conducted a saloon business there; 
that he remembered the laying of the new cement sidewalk on K 
street. Aiid thereupon the witness was asked by counsel for the 
plaintiff to indicate on a plat if there were any excavations or de¬ 
pressions made by the removal of the old sidewalk,' and if so 

16 where they were and to describe them to the jury. There¬ 
upon counsel for the defendant objected ‘that the question 

ought to be confined to the condition of the said sidewalk at the time 
of the accident. And thereupon the court inquired of counsel for 
the plaintiff: “Do 3 '-ou mean the depressions that were talked of in 
regard to this accident?” to which inquirj'^ the counsel for the plain¬ 
tiff responded in the affirmative; and,thereupon the court overruled 
the said objection of counsel for the District of Columbia, and counsel 
for the District of Columbia then and there duly excepted to said 
ruling of the court. 

And thereupon the witness answered: “There was a depression of 
fom' or five feet to the West of the tree, consisting of a hole of about 
two or three inches deep and about two or three feet wide; to the 
East and West the said hole was about a foot and a half or two feet 
ivide and had been filled up since. 
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And thereupon the witness further testified-that he did not know 
how this depression was made, and did not remember when the 
depression was made, because it was there when witness first 
came there; that he could not say that the depression was made 
by the removal of the old bricks, but to the best of his knowledge that 
depression was there before they started the new sidewalk; that when 
the new sidewalk was laid the bricks were taken out, probably about 
a foot, and left that way for quite a length of time, for about 
17 two or three weeks, to "the best of witness’ knowledge. And 
thereupon the witness repeated tivice that the said bricks were 
left out of that place two or three weeks. In response to an inquirj'- 
made by counsel for the plaintiff whether the witness knew when 
j\'Irs. Dietrich was injured or fell at that point, the witness replied 
that in August he hoard that a lady had fallen there one Satur¬ 
day night, and that those bricks, to the best of witness’ knowledge 
and belief, were out at that time, but that he does not know how long 
that was after the new sidewalk was laid. And thereupon counsel 
for the plaintiff inquired of the witness if he had any idea how long 
after he learned that that lady fell that Saturday night and hm-t her¬ 
self it was before the bricks were replaced and the parking joined up 
to the new sidewalk, and the vitness answered three or four days, 
to the best of his belief. 

Witness further testified that people going North and South on 
4th street will cut through this space covered with brick pavement 
and pass generally between the tree and fence. On cross examina- 
' tion the witness testified that he was in his place on the evening of 
the accident; that there is a lamp over the doorway of his saloon ivith 
fom- Welsbach burners of one hundred candle power each which were 
lighted that night. In response to a question wiiether this lamp was 
lighted at half past ten the witness answered, j^es,' and that the lamp 
w'as lighted up to tw^o or three minutes of twelve o’clock, and said wit¬ 
ness also described the lights inside of his saloon and said that the 
lights from his place reach the point of the accident, and fifteen feet 
beyond it, clear to the ciu'b on the K street and Fourth street sides. 

The examination of said witness being concluded, How'ard Dixon 
Lowd W'as produced as a witness on behalf of the plaintiff and testi¬ 
fied that he w'as WTilking with the witness C. E. Dietrich at the time 
of the accident and that he W'as about twenty-five or thirty feet in 
advance of the plaintiff, Mr. Haim, and Mrs. Low'd, who were to¬ 
gether behind him ; that he did not see the place at which the plaintiff 
was injured that night, but saw it the next day, in the forenoon about 
ten o’clock when he examined the place, but not thoroughly, but he 
looked at it and saw it. And thereupon counsel for the plaintiff asked 
the witness to describe to the jury as nearly as he could the character 

* t 

\ 4 
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of the place he examined the next day as the place where the 

18 plaintiff was hurt, to which question counsel for the District 
of Columbia then and there objected, on the ground that there 

was no testimony to show that the conditions were the same at the 
different times mentioned; but the court overruled the said objection. 
And thereupon counsel for the District of Columbia duly excepted 
to the ruling of the court. 

The said wtness then proceeded to state that the brick walk there 
was about two inches lower than the new sidewalk, and was evidentlj'' 
in course of repair; that at the place where the plaintiff stumbled 
and fell there were no bricks at all, making a depression of four or five 
or perhaps six inches below the level of the new sidewalk; that it was 
a ragged place, the widest part of which the witness thought was 
perhaps fifteen or eighteen inches; that the plaintiff must have crossed 
at the center, and that the bricks were removed from the corner of the 
fence to the sidewalk on 4th street to some extent, and that none of 
them had been joined up close to the sidewalk; that the plaintiff was 
injured about five feet from where the tree stood. 

On cross examination the vutness stated that the point where the 
plaintiff fell was between 15 and 18 inches in width. 

The examination of said witness being concluded Henry Massey 
was produced as a witness on behalf of the plaintiff and testi- 

19 ' fied that l^e was emplo 3 '’ed siunmer before last in selling clams, 

and that the best part of his time he was down at 4th and K 
streets northwest; that at the time they were working there laying 
the cement sidewalk he was not making a permanent stand, because 
he could not stand there; that he was selling up and down, passing 
.liackwards and forwards; that between the tree and fence coming 
from the j^ard to the concrete the place was in pretty bad condition; 
right between the tree and fence was the worst part of it, and the 
witness supposed from the top of the concrete to where the bricks 
were missing was about that depth (indicating), as near as witness 
could come at it without a measure; that there were some bricks out, 
but' witness did not take anjf particular account of that, but knew 
there were some out right about between the tree and the fence. 
That he was there the evening this lady fell, and those bricks were 
out at that time; thej'^ remained out until they came there and fixed 

up the place-the bricks entirely. ‘ That they stayed out until they 

came there; the head of it, whoever they were, came there and raised 
the pavement up even Avith the concrete; that tliis was done before 

the accident; that it was done some time-^that ■witness could not 

specify the time, what time it was, but that it was sometime after it 
was done, the concrete was laid there some time before; that at the 
time of the accident the brick pavement was in very bad condition 
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because it was unlevel, and then there was a hole there, the witness 
stated, where there were some bricks missing. 

20 The witness stated that when the lady was hurt, he was 
sitting by the side of a tree with his back up against it— 

■with his cart standing in front of him. 

On cross examination the witness testified that he had been sitting 
with his back to the tree at the curb off and on all the evening; that 
he could not exactly tell whether the gas lamps were lighted, bu't does 
not think they were, that they were lit up and repeated that the 
street lights were lit up, but there was not light enough to serve clams 
which require more light than gas light or star light; that he did not 
go to the place of the accident where tliis lady fell on the evening of 
the accident. On being asked whether he had examined that place 
before or after the accident, -witness answered: “Well, time and time 
again in passing over it, going to McDevitt’s from my cart, I would 
go in sometimes to get change, I would notice that change because I 
was very careful for fear that I might fall my own self. I am sort of 
near sighted; but I did not make a thorough examination of it, I did 
not. ” Witness further said that he never did make a thorough ex¬ 
amination more than just taking notice of it in passing over it. 

Witness did not remember whether the lights on McDevitt’s 

21 saloon were lighted that night or not, because some nights it 
seemed like there was something the matter -with his step-lad¬ 
der; then mtness said: “I don't know.” McDevitt would not light 
up everj'- night prompt on the same time. Some nights he would be 
rather late in hghting it. Then it would be perfectly dark on the 
crossing at that corner. 

• The examination of said witness being concluded, George Lindsay 
Green was produced as a witness on behalf of the plaintiff and testi¬ 
fied that summer before last he was working for McDe-vitt at No. 400 
K street; that he was working there when the brick sidewalk was torn 
up and -the new cement sidewalk laid; that when the new sidewalk 
was laid, of course the new sidewalk was left liigher than the brick, 
and left considerably higher, until the tops of the bricks came abou-fc 
underneath the base of the cement, as far as vdtness could get at it; 
that of course thej'- dug up one brick, a long brick, probably, and did 
not i3ut it back, and the next one was a short one, and the-next a long 
one, and just so that they took enough out; “and as for bringing 
them back, they didn’t do it. That's all I can tell,‘they didn’t do it, 
and they left them off from the new sidewalk. ” Thereupon counsel 
for the plaintiff inquired of the mtness how long the sidewalk re¬ 
mained in that condition, leaving the bricks out, and the witness an¬ 
swered: “I don't exactly know, because everything, to my judgment, 
was cleared away, was taken away from there, lamps and everything 
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was removed, and there was nothing there to show any danger at all, 
and there was nothing at all, about, to indicate any danger, and I 

couldn’t tell you, probably a week-nearly a week-or two or 

three days; I never noticed the time. ” That it was in that condition 
when the woman was hurt, afad that he worked there all that summer, 
every morning. 

On cross exainination the witness stated that he did not see 

22 the plaintiff hurt; that he heard that a lady had fallen there 
at that point where he had just spoken about; that he h^ard 

it on a Monday morning, if his memory is right, that he knew what 
the condition of the pavement was at the time this lady was hurt and 
at that time the bricks were out, and it was not fixed up until after 
the lady was hurt. 

And thereupon on redirect examination counsel for the plaintiff 
stated that he had inadvertently omitted to ask a question of the wit^ 
ness, and propounded the inquiry to the witness whether he had seen, 
or knew of, anybody else falling over this place during the summer 
while these bricks were left in tl^ condition; and thereupon the -wit¬ 
ness answered “ Yes. Of course I don’t know the names of the people, 
but I have seen people. Of coume I was standing in front of Mc- 
Devitt’s place, and I seen one night they were coming along there, 
and it was quite a little dark in there, and they fell on this place here. 

Of course those trees-^the tree takes the shade of that lamp across 

the street, and the further side you can’t see. Of course I seen a lady 
and gentleman walking along there, and one of them fell. The lady 
only fell about down to her knees, and the gentleman catched her 
up, and said: ’ It’s a wonder they don’t fix that place;’ and then they 
went on. I seen that myself. And then of course there was others 
in the smnmer there. ” 

And thereupon counsel for the plaintiff asked the witness; “Did 
you know any of the people who stumbled there? ” And the witness 
answered: “No, I only knowed one, and he is dead; that is Clarence 
Chase; He stmnbled over there. He is dead. ” 

23 And thereupon on re-cross examination the witness said that 
the said man stumbled after the new cement walk was put 

down, at night, but that witness did not know that himself, for, as 
he had said, “ I didn’t see him. It was reported the next morning.” 

And thereupon counsel for the defendant moved to strike out the 
testimony of the -wntness respecting thfe stumbling of the said man, 
and the court granted said motion. 

Witness further stated that a lady stumbled there ;about six or 
seven o’clock, directly after the new sidewalk was laid, somewhere 
about along the same time, he supposed, that the plaintiff received 
her. injury. That this lad,y was going North between the tree arid the 
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iron fence, and stumbled at that point; that witness was standing 
on McDevitt’s porch; that witness did not see her when she stumbled, 
saw her body, she was dressed in black; that he seen her stumble 
right at that point, but did npt see her foot strike the cement. There¬ 
upon the following questions were asked and answered as follows: 

“ Q. What did you see to cause her to stumble? 

A. She went down on her knees; that is aU I know about it. I 
didn’t go over to see. 

Q. You did not see? 

A. I did not go over there to see what she stumbled over, but she 
stumbled at that point. ” 

Thereupon witness further testified that he had seen men come 
along there and had seen men stumble; that as far as that goes, he 
would not count himself, that he has stumbled over that liim- 

24 self, that he stumbled over it that same night, and that he 
knew that it was there, but forgot it. 

Thereupon witness was questioned and answered as follows: 

“Q. Did you see any one of these persons when they stumbled? 

A. Did I see thesn when they stumbled? 

Q. Yes, 

A. All I can tell you is that I know they stumbled. 

Q. Did you see the foot of anyone of those persous strike anyt.hing 
to cause them to stumble? 

A. No sir; I seen them stumble at that point; that is all I know. ” 
And thereupon Henry Massey, heretofore produced as a witness 
on behalf of the plaintiff was recalled and upon further examination 
by counsel for the plaintiff stated that before the time of this accident 
and after this pavement was laid he saw a lady stiunble there, over 
' tills hole in the day time, walking from 4th street up K; that she 
stumbled and stumped her foot and stopped and rubbed. YTio she 
was the witness did not know and said- “that is the onliest one I 
saw. She is the lady I told you about the other night. ” That he 
saw her foot strike the concrete where it was liigher than the bricks. 
“That is a right bad corner, anyhow, in the way of water standing; 
in time of. a rain there is water there. ” And said witness was 
asked: “Was that hole in the place where the people passed?” and 
answered “ Yes sir. ” . 

And thereupon on further cross examination the witness stated 
that the place where the water stood was not the place where 

25 the bricks were out at the time of this accident, and that he 
saw a lady stumble there in the noon daytime; and being asked 

what month it was, witness said: “I think it was in the month of 
August,” but he could not tell what time in the month, because he 
did not give that much attention to it; and being asked, “What year 
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was it in/’ he answered that it was in the year sixty-four, and he 
asked, "isn’t this year sixty-four,” and was told that this was the 
year 1903, and was asked whether the stumbling of the lady was in 
1903. 

Thereupon counsel for defendant, having previously given notice 
of the motion to strike out the testimony of the witness George 
Lindsay Green respecting the alleged accidents occurring at the said 
place, excepting the occurrence in which he stumbled himself, re¬ 
newed his said motion on the grounds that the witness did not see 
the said several stumblings, (and on the further ground that it was 
not sufficiently shown that the said stumblings had occurred pre¬ 
viously to the accident of the plaintiff, and at the place of the said 
accident); but the court overruled the same motion, and thereupon 
counsel for the defendent duly excepted to the ruling of the court. 

The examination of said witness Green, being concluded, the 
plaintiff called Roland F. Harm, who testified in substance respect¬ 
ing the condition of the said sidewalk at the time of the accident as 
hereinbefore, and hereinafter stated, and who stated an cross ex¬ 
amination McDevitt’s saloon was open the night of the accident but 
that he would not say the light was a good light, that the light on 
the corner of the building seemed to be very dim, that on the night 
of the accident this lamp was lighted, but how many burners it had 
he did not know. 

That he examined the place of accident next day. 

26 At the place of the accident there was a general depression 
that reached up towards the saloon, and then back nearer 
the new sidewalk. Right in this depression next to the cement 
sidewalk, the bricks had been left out along the edge of the new 
walk, leaving a place six (6) or seven (7) inches deep. That the 
condition of the light was very poor at the place of accident; that 
the place was shaded, and that the trees there almost overlapped. 

There was nothing in the way of lights or barricades to show that 
the place was dangerous. 

Noticed a depression of some kind that night. Did not see that 
the bricks were out. It was dark at the place of accident, could not 
see whether it was a brick sidewalk or a cement sidewalk. 

He was walking on one side of Mrs. Dietrich and they were walk¬ 
ing in the ordinary way when the accident occurred. 

Subsequently the witness said that he could not say whether Mc¬ 
Devitt’s light was burning or not. 

The examination of said witness being concluded, the plaintiff 
was produced, as a witness on her own behalf, and testified that be¬ 
tween 9:30 and 10 o’clock p. m.-, on the 2d day of August 1902, she 
, was walking along the South side of K street, going Eastwardly, with 




16 ROWENA THOMPSON DIETRICH VS. THE DISTRICT OF COLUMBIA. 

Mrs. Lowd and Mr. Harm, and that her husband and Mr. Lowd were 
ahead of them. Witness testified that the party were walking along 
ordinarily, and that when they went to cross over diagonally across 
the parking, that st^ddenly she felt her foot go down, her right foot, 
and the ball’ of her foot struck an uneven surface and bent 

27 under her; that she felt as if something had snapped around 
her ankle, and that first she thought her ankle was broken; 

that she had not previously to that time suffered any lameness or 
injury to that ankle; that her husband was about 25 or 30 feet ahead 
of her at that time, as far as she could judge, and that she had to 
call him back; that it was dark; the place was in such condition 
that unless you were looking for something of the kind you would not 
see it; that it struck witness as being dark at that place, because 
while witness knew that the fence was on one side and the tree on 
the other, still, she could not have distinguished any object there that 
night; that she did not know of the existence of this place previous 
to the accident; that> she had been there during the early part of 
March, when there was a heavy snow, the first part of March or the 
latter part of February; there were no barriers or anything to indi¬ 
cate the existence of the place, nothing there but the hole, which 
she knew was there, because she went down in it. There were no 
lights aroimd the place. That that night, after she twisted her 
ankle, she felt the most intense pain; so that as they were taking her 
home she felt as though she was going in a trance and she could feel 
the pain to the end of her fingers; never had such agony in her life; 
that Mr. Hann and Mr. Lowd held her up and'helped her home so 
as to keep the weight from her foot; that she lived at that time at 
No. 106 I street. Northwest. That her foot swelled as big as her 
Lead, and the veins were all broken, and you could see the blood 
in them. That the doctor bandaged her foot, and the bandaging 
relieved the swelling to a certain extent; that the swelling continued 
to any extent three or four months, and that her ankle is not now 
much swollen, but is still puffed aroimd the ankle. That she 

28 was in her bed about six weeks, and in her room longer than 
that. That at the time of the accident she was employed at 

Rich’s shoe store, earning thirty-five dollars per month. That she 
is thirty-six years old. That she was prevented from returning to 
her work by her injury until about the first of December, when she 
wen^t’back, but not to active work; that she sat in her chair; that her 
position is that of manager of the children’s department, and that 
she could sit and write her letters and direct the clerks without having 
to make any exertion. That she worked that way for a day or two, 
and that her foot would then give her so much agony that she would 
have to go home and stay two or three days. That during the time 
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she sat in a chair in the store she would have to have her foot elevated 
to keep the blood from running down into it. That she was pre¬ 
vented from waiting on customers for about two months after she 
went back to work, when she was then called upon to do active duty. 
That during the two months before she was called to active duty she 
lost on the average two days a week; that after she was called to 
active work she lost about $1.50 a week, because she suffered so 
much pain in that limb that she could not work. That form the 
time of the injury to the time she returned to work in December she 
suffered intense pain, so that she had to send for a doctor at night 
to give her a hypodermic. That since her return to work she had to 
go to see Dn Chadwick about every two weeks or so; that 

29 she is still under the doctor’s care; that since she was called 
to active work the doctor has only been to see her a few times; 

that she was able to go to his office and is still under his care; that 
about the middle of November, after the injury, her physician ad¬ 
vised her to use a rubber stocldng, which she did, and up to that 
time, her foot had been bandaged with adhesive bandages. That 
she wore that elastic stocking up to a month or so ago; that instead 
of using that elastic stocking since then she has used an ankle sup¬ 
porter made out of cloth with whalebone in it, under the advice of. 
her physician. That she never saw the depression that she stepped 
into. That her ankle is stiff; that the movement that is most serious¬ 
ly impaired is the motion lip and down of the muscles, and that 
between August 2,1902, and the first part of December following, she 
did not earn anything, and lost $35 a month between those dates. 
At the present time she still loses about an average of a day in a 
week. That at times between August 2, 1902, and the first part of 
December, 1902, she could not sleep at all; that since she went back 
to work sometimes she cannot sleep at all, and if her foot gets in a 
certain position in the bed where it touches the covers, it wakes her 
up, and feels as if sometliing were sticldng into the bone. 

On cross examination the ivitness stated that after her limb ivas 
bandaged the directions were given to her not to put any weight on 
it at all; that she w^as not told to use the limb moderateh’- until the 
inffamation should go out of the joint, that she lyas instructed that 
she could use the limb with the aid of crutches, but not to put 

30 her weight on it; that she was on two crutches until the latter, 
part of Januar}'^, and then she went on one crutch, and laid 

that aside about two. months ago, and since then she has used a cane; 
that she waits oh customers in the store; that the first couple of 
weeks after her return to work she did .not wait on customers, but 
would see that they were waited on; that that is her business, and 
when they are very busy at the store witness has to w'ait on customers • 


IS EOWENA THOMPSON DIETRICH VS. THE DISTRICT OF COLUMBIA. 

herself. That she put the elastic stocking on sometime in Noveih- 
ber, 1902. That she could not tell exactly how much she lost in the 
month of November last, but she guesses on an average of five dollars. 

The examination of the said nfitness being concluded, Dr. 

31 Dewitt C. Chadwick ivas produced as a witness on behalf of 
the plaintiff, and testified that he had been a practicing physi¬ 
cian in general practice for eight years, and has known the plaintiff 
about six or seven years, and attended her as a pltysician nearly that 
length of time; that he was called to treat her for an injury to her 
right anlde in the first part of August, 1902; that the injury was a 
sprain to the ankle joint, and it had occurred some time before he 
saw^ her, and the joint was ver}'- much swollen, and there w^as a great 
deal of pain, and the joint in fact was so much sw'^ollen that examina¬ 
tion as to wdiether there w'ere any broken bones or not could not be 
made. That the ivitness dressed it just as he would a fracture, so 
that in case there W’^ere any broken bones it wuuld be properly treated. 
That the ankle joint w^as, witness supposes, three times its normal 
size, as large as that around the ankle (indicating); that the swelling 
extended up the leg twu-thirds of the way to the knee, as he remem¬ 
bers it, and it w'as_ extremely painful, and the patient had to have 
hypodermics to quiet her pain, and after treating it some time the 
swelling went dowm and he did not make out any broken bones, 
but the ligaments all seemed to be stretched and torn, and there was a 
great deal of bleeding into the joint. That it was what is commonly 
called a bad sprain. The injury was followed by synovitis; that is, 
aninflamation of the sjmovial membranes of the joint, and there 
W'-as a great deal of fluid, and it was some months in getting the 

swelling reduced. That witness treated her steadily, except 

32 with an intermission when he W’^as on a vacation, until the 
latter part of December, 1902; that he treated her daily, 

and was called in the night frequently to relieve her suffering; that 
the dressings would be painful, and had to be removed; that during 
that time she suffered a great deal; that since the latter part of 
December, 1902, witness had only'treated the plaintiff when she came 
to his office; that she would come there on crutches, and the joint 
would be examined, and sometimes dressed, and sometimes appli¬ 
cations put on it. That he last examined the limb on the 4th of 
November last; that its condition at that time was that it seemed to 
be very sore on examination, and it hurt her a great deal, pained her 
to stand on it. She came in with a crutch or a cane, limping a great 
deal, and the joint was still weak and some swelling there; that res¬ 
pecting the utility of the limb between August 2, 1902, and the latter 
part of December, 1902, it was practically totally disabled, that she 
could not use it; that witness gave plaintiff orders to stay in bed 
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most of the time; that he could not say how long the plaintiff was 
unable to perform her ordinary duties on account of the injury; 
that he does not remember; that it was some time. Thereupon the 
follovdng (luestions Were asked and answers made by the witness: 

"Q. Now, doctor, as to the permanent effects or character of this 
injury, what have you to say? 

A. Well, I can only give 5 '-ou an opinion. It would take time, 
of course, to tell that. The joint is affected, if it is like I saw it on 
the 4th of November; it is weak, and the ligaments are loose, and 
there is pain and swelling—^synovitis, probably ■■chronic s 3 mo- 

33 Autis, and of course if that persists, she is going to be per¬ 
manently disabled. I should rather expect the joint to be 

permanently disabled. 
iQ. And is that A’’our opinion? 

A. Yes sir, that is m}'- opinion.” 

And the witness further testified that since the latter part of Decem¬ 
ber, 1902, down to November 4, 1903, whenever witness had been 
called'in or the plaintiff had been to see witness,, she, the plaintiff, had 
been to see witness, she, the plaintiff, complained of suffering a 
great deal, and so far as he could tell she did suffer; that she walked 
with a great deal of difficulty, hobbled along -with crutches at first, 
and afterwards with a cane, and it seemed to pain her to put any 
weight on the joint; that, taking into consideration the character of 
such injuries, the witness stated the pain was very acute, that most 
of the time the witness saw the plaintiff she was suffering, and a great 
many times she required drugs to relieve her pain; that he was called 
in a great many times in the night to relieve her. That the last 
time he saw her she suffered to the extent that she suffered then when 
she would walk on it, or if witness would take it and examine it, if 
he would manipulate the joint at all, it would hurt her and she would 
flinch from any examination that would be made; and then of course 
the swelling was there, the chronic synovitis, as he would call it. 
The witness was then asked from what he knew of the character of 
this injury and the particular nature of this special case, what would 
be his opinion as to her future suffering from the injury, and replied 
that the joint would be disabled; that whether the plaintiff would 
suffer pain or not he could not say; that any exertion, or 

34 a slight wrench of the joint, would tend to bring back the 
old trouble; that any joint injured at all, even slightly, is 

more prone to be injured than one that has never had an injury, and 
that one injured as witness understands hers was, would be very easily 
affected again; that a slight wrench would set up an actue ihflama- 
tion, in his opinion. That witness dressed the injury hiihself and 
put on a plaster dressing, meaning thereby an adhesive plaster, 
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which has the same effect as a cast would have, so that the joint was 
absolutely immovable; that the witness did that until the swelling 
decreased, a number of times, and that he had to put her to bed a part 
of the time, when applications, hot applications, were put on the 
ankle, and since then witness has advised her to get an elastic stocking, 
which he thinks she is -wearing, or ought to be wearing, if she is 
following his instructions, a specially made leather bandage; that 
he is not certain whether he prescribed that stocking for the plain¬ 
tiff the last time he saw her, or the previous visit, but the last time he 
saw her he found it necessary for her to wear something of that kind. 

Upon cross examination the witness testified that this injury was a 
badly sprained ankle; that he had seen many such; that there was 
nothing about this case that struck him as exceptional except its 
severity; that it seemed to be worse than the ordinary case of sprain, 
and it was longer in recovering, and yielded to treatment more 
slowly; that is to say, the immediate effects seemed to con- • 

35 tinue longer, and they were more intense at the beginning, 
the swelling was so great and the apparent rupture of liga¬ 
ments so extensive. That witness could not state how long the 
leg up to the knee was rendered immovable by the application of 
adhesive straps. Which had the same effect as a plaster of paris cast 
would have had; that would depend, of course, on the condition.of 
the leg; that he was seeing her every day, and took that off and re¬ 
adjusted it from time to time, but could not state how many times 
he did that; that if the dressing would remain like that, comfortable, 
he would usually keep it in place for two weeks, until enough of the 
swelling had gone down to render the dressing loose, and then he would 
put on another one. That then he went away on his summer vaca¬ 
tion the latter part of August apd part of September and was gone 
about two weefe. That on his first visit after his return he found 
the plaintiff in bed; that Dr. Stewart had been attending her in the 
meantime; that then he attended the plaintiff almost daily until 
some time in December; that before he ceased his daily attendance 
the plaintiff had been able to move about her room with crutches; 
that she could not walk on the joint, on the foot; that when she came 
to his office she came on crutches; that she never came to his office 
withcut some support, either crutches or a cane, but he could not 
give the exact date when she first came without crutches; that he 
does not think it has been more than six months, and that she came 

with a cane at that tune. That he saw her on other occasions 

36 than those when she came to his office after December; that ■ 

he would be called to the house at intervals when .she was 

suffering; that he remembers on one occasion seeing her on the 
street, and that he may have seen her more tunes than that on 
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the street; that was in front of her house where she was then living; 
that must have been about six or eight months ago, and he may have 
seen her on the street at other times, but he does not remember. 
Thereupon the witness-was asked this question: 

“Q. Do you know of any reason why this injury will not yield 
to the treatment that you have prescribed?” 

And answered: , . 

"A. Well, such cases usually, if they get well at all, require a 
groat deal of time. A joint does not recover in a few months. You 
would naturally suppose that it would remain permanently injured. 
There is a thickening of the tissues which takes place in that time 
that renders them abnormal. Of course they never become nor¬ 
mal tissues again.” 

Witness was then asked whether he found anything in his examina¬ 
tion made cn November 4th that indicated that there would be no 
recovery, and answered: 

“A. Well, she had synovitis; of course a synovitis running on for 
a year and a half would be pretty apt to be called chronic in that 
time. The synovial membrane and cartilages would become thickened,, 
and scar tissue would form there that would never be obsorbed. 
That would tend to weaken the joint, and would tend to make the 
motion more or less limited, and of course permanently dis- 
■ 37 able the joint.” 

That the effect of walking upon an injured joint is that it 
would tend to excite an acute inflamation; that a joint is very easily 
injured again that has once been injured, especially where it has 
been severely injured; that plaintiff should have used this liinb in 
standing or walking upon it after December, 1902, moderately, so as 
to get back as much of the normal motion of the.'joint as she could, 
and yet not severely enough to excite a new inflamation. That in 
his inspection of the limb after January, 1902, subsequent to the 
original inflamation, he did not find any unusual inflamation, and 
that he never noticed any new inflamation start up after the plain¬ 
tiff got about; that at tilnes it would be more painful than at others, 
and there was always some swelUng there, and it has always been his 
experience that those swellings disappear better if the joint is not 
used; that the elastic stocking is a common and usual device pre-' 
scribed for needed support, but still will allow the use pf the joint; 
that he advised the use of that stocking by the plaintiff in January 
or February, 1903, but whether she wore it all the time the witness 
does not know, and the last time he saw her he advised her to wear 
a leather appliance that just fitted over the ankle alone. That he 
thought that would give the ankle more support, and it would hot 
be necessary to wear a stocking as long as an elastic stocking; that 
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the leather stocking was prescribed in November, this last 

38 year, when witness loiew that this case was within call; that 
witness has a memorandum which will show his calls, but 

did not have it with him, but would gi^s'e a memorandum to counsel 
for the defendant. That he saw the ankle a number of times at 
intervals between December and April of this year, but he has not 
been seeing the plaintiff much since that time; that during the past 
Summer he has seen her very little; that all the treatment she is 
now taking is to wear that appliance for the ankle; that she is not 
under any direct treatment; that he advised plaintiff to bathe her 
foot frequently in hot water, to soak it in hot water at night, to rub 
it with alcohol, and to put oh this applicance, and that is about all 
witness supposes she is doing now,.unless she is under somebody 
else’s care. And thereupon the witness was asked the following 
questions and made the following answers thereto: ' 

“Q. You do not say that this lady will not recover from that in¬ 
jury, do you? 

A. I would not say that she would not. I say my opinion is that 
she will always have a weak joint. With the most favorable cir¬ 
cumstances that joint will always be weak, certainly for a long time. 

Q. And that is based upon the examination that you have narrated 
to the jury—that opinion? 

A. On the examinaton and on my Icnowledge of similar injuries 
in other people.” 

Witness further testified that he has seen such a case where the 
party recovered the use of the limb, but they have to be extremely 
careful with it, or the slightest wrench will bring on another sprain; 
that you could injure a normal limb, but that you could injure a 
weakened limb much more easily. That there is more or 

39 less stiffness about it, and it is weak. 

The examination of said witness being concluded. Dr. James 
Stewart was produced as a witness on behalf of the plaintiff and testi¬ 
fied that he is a physician and has been in general practice about eleven 
years and has known the plaintiff for some years, and saw her after 
Dr. Chadwick was out of town from the 10th of August to the 23d 
of August, 1902, for two weeks. That she had at that time an in¬ 
flamed ankle joint, due to a severe injury of some kind, a wrench, 
probably; that when he first saw her the joint was very much in¬ 
flamed, and there was a good deal of fluid in the synovial joint itself, 
the foot was painful and swollen, and the tissues all around the joint 
were inflamed and torn, the tendons were torn; he could not make 
out any fracture; the limb was swollen considerably; it was much 
larger than the other joint. • The effect of the fluid mentioned in the 
joint makes the joint painful and prevents-motion without pain; 
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that the ligaments in an injury of that character are nearly always 
torn in as severe an injury as the plaintiff received, and in this case 
they were evidently torn; that witness could not make out any frac¬ 
ture of the bone at all, but the ligaments were evidently torn, that is, 
the tendons themselves were torn, and following that injury there 
were inflamatory tissues throvm out around the injury. The effect 
of that upon the anlde joint is that it weakens the joint, makes it a 
weak joint, and there is more or less inflamm&,tory tissue thrown 
around, which contracts and interferes with the movement 

40 of the joint; that it is witness’opinion that the plaintiff suf¬ 
fered intense pain during the time that he saw her. That 

after Dr. Chadwick’s return witness saw the plaintiff once on twice; 
from time to time he would see her; once or twice, he thinks, with 
Dr. Chadwick; that it was always ah inflamed joint when he saw it, 
and it had not recovered. That during the two weeks he treated the 
plaintiff it was impossible for her to use the limb at that time at all; 
that when he last examined the limb it was impaired, but not to the 
extent it was at first, of course, that the inflamation had subsided 
to a certain extent, and there was not as much fluid there, and not as 
much pain. Witness further testified that he examined the joint to¬ 
day, and found that the joint is still damaged; there is some chronic 
synovitis there, with a small amount of fluid, not so very much in the 
joint, and there is some thickening around the joint; that.she has not a 
free movement of the joint, and it causes her pain to move the joint; 
the movement is impaired. And thereupon witness was asked the 
following question and gave in response thereto the following answer; 

"Q. Knowing what you do about the character of this particular 
injury that Mrs. Dietrich sustained, and your loiowledge of the 
character of such injuries, what is your opinion as to its permanency? 

A. Well, my opinion is that the joint will never be like it was 
originally; it will be a weak joint and it. will give her considerable 
pain frcm time to time, in my opinion.” 

And the witness further testified that such an injury is much more 
painful than a fracture of the bone. 

Upon cross examination the witness stated that he did not 

41 know when he next saw the plaintiff after the return of Dr. 
Chadwick; he turned the case over to him when he came back; 

he saw her some time in November, 1902; he called at her house to 
see her; that he knows that he saw her once or twice, probably twice, 
but does not know when the second time was, but there was a con¬ 
siderable period of time between those visits; but that he administered 
no treatment when he called upon her on those two occasions, but 
examined the ankle once. That the condition of the ankle at that 
time compared to its condition when he ceased to visit-her in the 
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latter part of August was that it was not so swollen; still it was pain¬ 
ful, and she was unable to use it. That on a subsequent visit when 
he saw her she was hobbling about, using a crutch; that on his ex¬ 
amination made to-day he finds the extent of the impairment of the 
joint to be that there is more or less stiffening of the joint, and the 
plamtiff cannot move it without pain; but the joint is not absolutely 
fixed, and she has partial movement of the joint; it is considerably 
impaired; she cannot move it back and forth like that (indicating); 
that it is a movement called a hinge movement. 

The plamtiff by her attorney here announced that she had no 
other or further testimony to give to prove the issues upon her part 
joined, and rested, and the above being all of the testimony offered 
or given on her behalf, the defendant. The District of Columbia, there¬ 
upon produced Dr. J. Ford Thompson as a witness on ite behalf, and 
he testified that he was a practicing physician and surgeon, 
42 and had been practicing surgery for about thirty years and 
had made a specialty of such practice, and that he had seen a 
great many cases of sprained ankle; that in a severe sprain of the 
ankle, as in a severe sprain of any other joint, there k usually con¬ 
siderable swelling about the articulation, and sometimes it is ac¬ 
companied with effusion into the joint itself. And thereupon the 
witness was asked the following question; 

“ Q. Suppose the case of a lady in good health about thirty-six 
years of age who struck her right foot violently upon a brick or some 
other substance, wrenching the foot, turning the ankle, and falling 
to the ground, who was assisted to her home, a distance of a couple 
of squares, by the aid of persons, she leaning upon their shoulders, 
and the limb then being very much swollen; and the limb then being 
treated with hpt water and adhesive plaster in order to stiffen it, 
the party in the meantime suffering considerable pain, what would 
you say as to the probabilities of such an injury being of a permanent 
character?” 

Said question being objected to on the ground that it did not state 
all of the testimony, and on the ground that it was not based upon the 
effusion that the doctor had spoken of in the joint, and that it had 
not stated that the plaintiff struck the ball of her foot when she stepped 
down, causing her to twist with her entire weight, and turning to the 
right, the said question was amended by adding the following: 

“Q. Assuming that as the statement of the case as to the injury. 
Doctor, and that when the party was taken to her home the ankle 
joint was swollen to three times its normal size, and that the -swell- 
ing extended up the leg two-thirds of the way to the knee, and was 
extremely painful, and the ligaments seemed to be stretched, and 
torn, and there was a great deal ■ of bleeding into the joiptf 
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what is commonly called a bad sprain, and injury was followed 
by synovitis, and there was a great deal of fluid, and it was some 
months in getting the swelling reduced, that there was in- 
43; flammation of the synovial membrane there also; that there 
was a bleeding into the joint, commonly called a bad sprain, 
that the injury was followed by synovitis, that is ah inflammation 
of the synovial membrane of the joint; there was a great deal of 
fluid, some fluid, and that the physician was some months in getting 
the swelling reduced, and that this synovitis had become chronic, 
what would you say .as to whether such an injury was a permanent 
injury.? ” 

Thereupon the witness testified that he should say that it ought 
not to be a permanent injury, simply for the reason that it ought to 
be cured; that it rarely happens that a sprain is permanent unless 
it has been neglected in some way, or that there is some peculiarity 
on the part of the patient; you may take a rheumatic patient or a 
gouty patient, sometimes with a sprain, of the ankle joint, especially, 
and it is very persistent, but he does not think he has ever seen a 
case that was not cured if it was treated properly. And thereupon the 
witness was asked what he would have to say as to the fact that the 
injury occurred in August of 1902, and that the injured lady still has 
more or less sensitiveness about the joint and the limb, and stiffness, 
at the present time, and he replied that he should say that such a 
condition persisting for that length of time was a very unusual one 
in a case of sprain. And thereupon the witness was asked what he 
would say as to the probability of the permanence of the injury 
under those conditions, and answered: “It depends altogether upon 
whether there is some peculiarity of the case. As I say, as a general 
rule they are cured. It may be that if inflamation should be ex¬ 
cessive, and there has been unusual movement allowed, of the joint, 
that some adhesions may take place around the joint and 
44 that might cause distress to the patient for a good long time, 
but in my experience such a result is very unusual. ” 

And thereupon, in response to an inquiry by the court, the wit¬ 
ness testified that an injured joint, a sprained joint, ordinarily re¬ 
covers. The witness further testified that synovitis is an inflama¬ 
tion of the lining membrane of the joint. That membrane is called 
the synovial membrane,' and the inflamation is synovitis. That 
chronic synovitis is exceedingly uncommon from an accident. Most 
frequently—^it is very common as a tubercular disease, some disease 
that involves the joints, and'having some general or constitutional 
cause. Acute synovitis frequently results from injury. Occasionr 
ally such a condition might become chronic if the parts have not been 
properly treated, or affected in any way, or there has been too much 
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motion, or something of that kind; it might become chronic. The 
synovial membrane may become tliickened, but the cartilage does 
not become thickened. That scar tissue is not formed that will never 
be absorbed, in synovitis that has not been opened, for instance, 
and ruptured through. Then of course it heals and formes a cicatrix 
and that you call cicatrical thickening; and there may be a thicken¬ 
ing from any affection of the membrane, and that might be described 
as cicatricial, but still that is not a very proper word to use in such 
a connection. That in a case such as that stated in the hypothetical 
question heretofore put to witne.ss, such cases do recover and should 
recover, and they usually do recover. That a sprain of the 

45 ankle joint is one of the commonest injuries in surgery; that 
the witness has seen hundreds of them, he supposes, and cannot 

recall a case in all his experience that has not recovered. Something 
might have happened not described, whereby chronic inflamation 
might set up, and give rise to these adhesions, and interfere with 
the free motion of the joints and give pain for an indefinite length of 
time, but it is very seldom you have those cases. That witness has 
had those cases, and continued for a long time, but never one that 
did not get well. That in the case supposed in the first question, 
supposing that the patient was confined to her house from the third 
day of August, 1902, to the first day of December, 1902, then losing 
two days per week, that in the latter part of January, 1903, she went 
about on two crutches, and from then on with one crutch, until two 
months ago, wearing, from November, 1902, until a month ago, an 
elastic stocking, working in a store during all that period from the 
latter part of December, 1902, up to the present time; that she can 
now move her foot up and down to some extent, but not laterally 
without pain, he would say that while he does not know anything 
about the peculiarities of this case, if there are any, such cases of 
sprain ought to recover, and that he gives it as his general opinion 
that such a condition should be curable; that surgery would be a 
very sad life if sprains were not curable. The witness further testified 
that this case is all about a sprain of the ankle joint; it does not say 
anything about the foot or the instep, wMch is an entirely different 
thing. This is simply of the anlde joint. 

46 On cross examination the witness testified that a great 
deal of bleeding into, a joint would indicate that the sprain 

was a very bad one, but that the ligaments are more or less lacerated 
and torn in any bad case of sprain; that the tearing of the ligaments . 
indicates a bad sprain, of course, as well as the laceration or tearing 
of the ligaments and bleeding into the joint followed by intense 
swelling which is not relieved for some months, all of which would 
indicate a bad sprain, and that the degree of inflamation within the 




KOWlONA THOMPSON DIETRICH VS. THE DISTRICT OF COLUMBIA. 27 

synovial membranes or within the joint, including this swelling, 
would indicate a bad sprain; but at the same time, the witness stated 
that it is exceedingly difficult to tell whether the joint is filled with 
blood from a sprain or not; that if after the expiration of a year and 
a half, the ankle joint was found still swollen, and there was still 
existing in the joint a synovial fluid, with an enlargement of the 
tissues about the joint, that would indicate that the sprain had been 
a. bad one, and that the patient was still suffering from it. And 
thereupon the witness was asked what that would indicate as to the 
possibilities of her future suffering from it, after this lapse of time, 
and answered that it would indicate that it would be impossible for 
a doctor to tell, or to put a limit to the recovery of such a case, al¬ 
though it ought to be curable; and that he cannot say that he would 
expect it to be a permanent injury because witness had not seen a 
case of mere sprain that was permanent; but he could not fix any 
limit when there might be a permanent cure, after a year and 

47 a half with the patient still suffering, that it, would be very 
difficult to fix any limit; and if the joint is injured so severely 

from a sprain that a year and three'months afterwards, from August 
2, to November, as described, the patient is still suffering he would 
still say that such cases ought to be curable by massage and proper 
treatment; that he hardly loiows of any condition there that ought 
to be-permanent, although it is possible that such a condition might 
be. Thereupon the 'witness was asked the following question and 
answered as follows: 

“Q. Is it possible? 

A. Yes, if the parts have been unusually inflamed and adhesions 
resulted of course it is impossible to express an opinion. ” 

And the 'v^'itness was further asked and answered as follows: 

“Q. And would these conditions indicated in the question show 
such a condition as could possibly' produce a permanent injury? 
■■ A. Well, about as near as any case I could well imagine. ” 

Thereupon, upon re-direct examination, the witness testified that 
such a condition would not probably result in a permanent injury; 
that he had never seen a case in which it did. 

And thereupon the defendant rested, and no further e'vidence 
being offered on behalf of either of the parties the plaintiff prayed 
the court to instruct the jury as follows, which said instructions 
were granted by the com’t: 

“5. A person in passing over the, streets or sidewalks in 

48 the city of Wasliington has a right to assume that such por¬ 
tions of the streets or sidewalks as are reserved for the or¬ 
dinary purposes of travel, are maintained by the defendant in a 
reasonably safe condition to subserve the purposes of such travel; 
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and he is not required to be on the lookout for pitfalls, defects or 
unsafe conditions in such portion of said streets and sidewalks. 

6. ,A person in passing over the sidewalks of the city has a right 
to assume that they are in a reasonably safe condition and to regulate 
liis conduct upon that assiunption, and the degree of care and caution 
which the plaintiff was bound to exercise was such as a person of 
ordinary care and caution, acting upon the assumption that the side¬ 
walk was in a reasonably safe condition, would have exercised under 
the circumstances of the case.” 

“7. If the hole, depression or defect complained of, was of a dan¬ 
gerous character, and if the District had knowledge of the existence 
of said hole, depression or defect, and failed to take proper precau¬ 
tions within a reasonable time after such knowledge, to repair the 
same or protect persons passing along K street, against it or warn them 
of its existence, then the District was guilty of negligence. ” 

“ 8. If the hole, depression or defect complained of in the declara¬ 
tion was made or caused by the District or its agents, then as a 
matter of law, the District had notice of tlie existence of said hole, 
depression or defect from the time such was made.” 

49 “9. If the jury find from the evidence that the pavement 

of the parking in the Southwest corner of 4th and K streets, 
N. W., had for a long time been continuous with the pavement of the 
sidewalks of K and Fourth streets, and that the public had been ac¬ 
customed to use said parking as part of the said sidewalks; and if 
they further find that the District made or caused to be made a 
dangerous hole, depression or defect, in any part of the pavement of 
said parking across which the public was accustomed to pass, or left, 
or permitted the same to be left, for an unreasonably long thne, with¬ 
out anything to protect the public against or warn the public of the 
existence of such hole, depression or defect; and if they further find 
that the plaintiff while passing over such portion of said pai-king and 
while in the exercise of ordinary care and without motice of the exis¬ 
tence of such dangerous hole, depression or defect, was injured as a 
result of stepping or stumbling into or falling over said hole, depression 
or defect, then their verdict should be for the plaintiff.” 

“ 10. If the juiy should find for the plaintiff, they are instructed 
that in estimating the damages sustained by her, they should take 
into consideration the character of the injuries sustained, the mental 
and bodily suffering which they may find to be the direct result of 
such injuries, and the extent to which such injuries have prevented 
her from following her ordinary pursuit or employment, and the loss 
of earnings resulting therefrom. And they may also consider 

50 whether the plaintiff’s said injury is likely to be permanent 
and the suffering and inconvenience that may result there¬ 
from. in the future.” 
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And thereupon the defendant by its counsel prayed the court to 
instruct the juiy as follows, which said instruction No. 1 was granted, 
excepting the part marked in brackets, wliich was refused: 

“ 1. The court instructs the juiy that their ■s’-erdict must be based 
solely upon the evidence in the case and that their s\Tnpathy for the 
plaintiff should have no influence on their verdict; that the burden 
of proof is upon the plaintiff to establish b.y a preponderance of the 
eiddence that her injury proximately resulted onlj'- from the negli¬ 
gence of the defendant for the mere happening of the accident does 
not constitute negligence or any presumption of negligence nor is 
the defendant required to keep its streets absolutely safe and it is 
not an insurer against accidents, nor was it required as matter of law 
to place barricades or lights about the iilace where the plaintiff was 
injured. 

[On the question of negligenceof the defendant the jury should con¬ 
sider that at the time of the accident the place where it occurred was 
illuminated by the light in front of ]\IcDevitt's saloon or any 

51 other lights and that adjacent to the parking the sidewalks on 

4tli street and on K street afforded a reasonably safe way, 
and if they should so find from the evidence and find from the evi¬ 
dence under all the circumstances that the defendant was not negli¬ 
gent then their verdict should be for the defendant.”] 

And to the modification of the said prayer, and to the refusal to 
give the said prayer as requested, the defendant then and there by 
its counsel, before the jury retired to consider of their verdict, ex¬ 
cepted, and the said exception was then and there noted by the 
Justice presiding on liis minutes. 

And thereupon counsel for the defendant further requested the court 
to instruct the jury as follows, wMch said prayer was granted by the 
court: 

“2. If the jury find ff'om the eiddence that the place where the 
plaintiff was injured was reasonabl}'’ safe for travellers using due 
care at the time of the injury complained of in tliis case, or should 
find from the evidence that it was not reasonabty safe for travellers 
and that plaintiff received her injuiy tlwough inattention while not 
in the exercise of ordinary care in faihng to observe and avoid the 
defects in the sidewalk, if any, then their verdict should be for the 
defendant.” 

And thereupon counsel for the defendant prayed the court to 
further instruct the jury as follows, which said instruction the court, 
then and there declined to give and rejected the said prayers: 

52 '‘3. The court instructs the juiy that there is no sufficient evi¬ 

dence afforded by the witness Green of previous stumbling over 
the space where bricks were left out between the cement walk and 
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parking and that the falling of such persons or their stiunbling, as 
described by the witness, excepting his stumble, is not sufficiently 
shown to have been occasioned by such leaving out of said bricks.” 

And to which refusal of said prayer the defendant by its counsel 
then and there duly excepted, and the exception was then and there 
noted by the Justice presiding on his minutes. 

And thereupon counsel, for the defendant requested the coiut to 
grant the following prayer, which was granted by the court: 

“ 4. The court instructs the jury that they are entitled to consider 
the refusal to allow the inspection of the plaintiff’s injury as a pre¬ 
sumption against the extent of the injury as claimed on behalf of 
the plaintiff.-” 

And thereupon the court orally charged tlie jury as follows; • 

FOURTH DAY. 

Gentlemen, there are a few matters which I want to instruct you 
upon, as has been requested, and to take up the respective prayers 
which are to govern you in your decision in this case. Of course you 
understand that the law is given to you by the court as bind- 
53 ing upon you. The facts you decide for yourselves; that is 
your province. This case is brought by the plaintiff against the 
defendant for its alleged negligence in permitting a hole or depression 
or whatever you may choose to call it, to exist upon its sidewalk in 
the city. The plaintiff happens to be a woman. The defendant 
happens to be the District of Columbia. Now, you have not a thing 
in the world to do with those facts, so far as the personality of the 
plaintiff or the defendant is concerned. A woman is entitled to the 
same law in a case of this kind that a man is; no more or no less. 
The defendant is entitled to the same law that an indivdual would 
be; no more, no less. And therefore it is matter of utter indifference 
to you as jurymen as to whether or not this plaintiff is a woman and 
this defendant a corporation. That plays no part; you have nothing 
to do -with that. Therefore it is that the court instructs you that 
your verdict must be based solely on the evidence, and of course in 
regard to these prayers which I shall give you, you must understand 
that a prayer must be based on the evidence, and you caimot con¬ 
sider anjrthing outside of the e-vidence. Your duty is to take the 
e-vidence as you have found it, and to apply the law as it is given to 
you, and the e-vidence you have heard from the -v\dtnesses, and in con¬ 
sidering the evidence, you of course are entitled to consider it just 
as you may other facts that come to your consideration in the ordi¬ 
nary affairs of life. So that your decision, therefore, in this case, 
must primarily be based upon the evidence. I -will not say anything 
more about that, because I am sure that is a fact you all imderstand, 
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and that your sympathy for the plaintiff should have noin- 

54 fluence on your verdict. I have said enough to put you on 
your guard about that, gentleman. Of coinse you are not to 

give a verdict based upon sympathy, but to give a verdict based 
upon the law and the facts. 

But on the other hand you are not to be deterred from giving a 
verdict in this case because it happens to be the District of Columbia 
which is the defendant, and you possibly may be a tax payer in the 
District. You have got nothing to do with that. That does' not 
play any part in this case, one way or the other. You are to con¬ 
sider this case without any reference to yourself, that you as a tax¬ 
payer might have something to pay if you should give a verdict 
against the District; or on the other hand that your sympathies 
are excited because a woman is the plaintiff in this case. All these 
considerations you must sweep aside, as I am sure you will, and base 
your verdict entirely upon the evidence as it is presented to you. 

Now in this case, as in all other cases, the plaintiff alleges certain 
things, that is that she was injured, and that her injury was oc¬ 
casioned by a defect in the sidewalk into which she fell or stepped 
and was injured. That is a question of fact for you. There are 
two questions of fact. First, was there a defect in the sidewalk; 
and if so, was that defect the proximate cause of the plaintiff’s in¬ 
jury, if you find that she was injured; did the defect cause the injury, 
in other words, if you find that there was an injury. Those two 
things are presented at the very outset, and it rests upon the plaintiff 
to prove both of those facts by the. fair weight of testimony, 

55 which I have explained to you so much in detail heretofore; 

The next inquiry which perhaps presents itself to you is 
this: What liability has the District of Columbia to keep its side¬ 
walks and so on in repair or reasonably safe condition; what is the 
liability? Now I should say to you at the start that there is to be no 
presumption raised that the sidewalk was not reasonably safe|simply 
because an accident happened. The accident does not speak for 
itself and therefore that does not raise the presumption that there 
was a defect in the sidewalk. You must go beyond that and prove 
that there was a defect. Therefore' the happening of the accident 
does not raise any presumption that the^;e was negligence on the 
part of the defendant in this cause. And we go a step farther, and- 
the law is that a mxmicipality such as this defendant is not an insurer 
of people who travel over its streets; that is to say that it does not, 
have to keep its streets in such a condition as will absolutely insure 
the safety of people travelling over them. They are not, in other 
words, therefore insurers of the safety of people who travel over 
them, and as it is put in this prayer: 
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“The burden of proof is upon the plaintiff to establish by a pre-- 
ponderance of the evidence that her injury proximately resulted 
only from the negligence of the defendant, for the mere happening 
of the accident does not constitute negligence or any presumption 
of negligence, nor is the defendant required to keep ite streets abso¬ 
lutely safe." 

That is as I have explained to you; and it is not an insurer against 
accidents. 

So far we have what the District is not required to do. 

56 Now then, what is the right of a person who passes over the 
streets; what right has that person? This is the law on that 
subject; I mean in respect to the safety of the streets when persons 
walk along the sidewalk: 

“6. A person in passing over the sidewalks of the city has a 
right' to assume that they are in a reasonably safe condition, and to 
regulate his conduct upon that assumption, and the degree of care 
and caution which the plaintiff was bound to exercise was such as a 
person of ordinary care and caution, acting upon the assumption 
that the sidewalk was iri a reasonably safe condition, would have 
exercised under the circumstances of the case." 

That is to say, gentlemen, that the District of Columbia the de¬ 
fendant in this cause, has the duty thrown upon it to keep its sidewalks 
in a reasonably safe condition, and therefore a person walking along 
that sidewalk has only to use such reasonable care and caution as a 
person ordinarily would in walking along the sidewalk, consc'iousof 
the fact that that person was not compelled to look out for pitfalls 
or anything of that kind, and had the right to assume that the side¬ 
walk was kept in a reasonably safe condition, and with that assump¬ 
tion in view, that person, the passer-by, is on his or her part com¬ 
pelled to take such reasonable precautions in walking along the side¬ 
walk, with this assumption in their minds all the time, that a reason¬ 
able person imder like circumstances would have taken, as I say, 
under similar circumstances. 

And then you have this instruction: 

“7. If the hole, depression or defect complained of, was of 
67 a dangerous character, and if the District had knowledge of 
the existence of said hole, depression or defect, and failed 
to take proper percautions within a reasonable time after such know¬ 
ledge, to repair the same or protect persons passing along K street, 
against it or warn them of its ^existence, then the District was guilty 
of negligence." 

That is to say, if you find that this was a dangerous defect in the 
sidewalk, and the District had Imowledge that it existed, and that 
they failed to take proper precautions within a reasonable time after 
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they knew of it, to repair the same, why then it is guilty of negligence; 
or if it failed, with the loiowledge that it was a dangerous hole, to 
take some precaution, or afford some protection against accident to 
persons by falling into it. Now in that connection I will say to you 
that it is not required as a matter of law to barricade or to put lines 
about the place where the plaintiff was injured. That is to say, the 
law does not compel them to put lines about it. The law does not 
compel them to barricade it. But if you find that it was a danger¬ 
ous place in the sidewalk, and the District knew of that fact, then 
whilst the law does not compel them to barricade it, or to put lines 
there, you as a matter of fact may find that they were neghgent if 
they did not take some sort of proper precautions to prevent people 
from walking into it. So that it is a matter for you, and while the 
District is not compelled to do these things, if you find this was a 
dangerous place and they knew it, then they ought to have taken 
some precautions—it does not say what—to prevent anybody from 
walking into it. Therefore it follows, from what has just 
58 been said, that: 

“If the hole, depression or defect complained of in the dec¬ 
laration was made or caused by the District or its agents then as a 
matter of law, the District had notice of the existence of said hole, 
depression or defect, from the time such was made. ” ^ ^ 

That is to say, if this hole or depression, or whatever it is, which is 
complained of, was made or caused by the District or its agents, then 
you are to find from that—you can find from that—that the District 
of Columbia had knowledge of the defect from the time it became a 
defect, if you find that there was a defect. And therefore: 

“If the Jury find from the evidence that the pavement of the park¬ 
ing in the Southwest corner of 4th and K streets N. W., had for a long 
time been continuous with the pavement of the sidewalks of K and 
Fourth streets, and that the public had been accustomed to use said 
parking as part of the said sidewalks; and if they further find that 
the District made or caused to be made a dangerous hole, depression 
or defect, in any part of the pavement of said parking across which 
the public was accustomed to pass, or left, or permitted the same to 
be left, for an unreasonably long time, without anything to protect 
the public against or warn the public of the existence of such hole, 
depression or defect; and if they further find that the plaintiff while 
passing over such portion of said parking and while in the exercise of 
ordinary care and without notice of the existence of such dangerous 
hole, depression or defect, was injured as a result of stepping or 
stumbling into or falling over said hole, depression or defect, 
59 then their verdict should be for the plaintiff. ’’ 

In other words, that is simply a resume of what I h^tye al- 
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ready given you as the law applicable to the case. 

Also you are instructed that: 

“2. If the Jury find from the evidence that the place where the 
plaintiff was injured was reasonably safe for travellers using due care 
at the time of the injury complained of in this case”—that is if you 
find that this place was reasonably safe for people using due care 
walking along the street—“or should find from the evidence that it 
was not reasonably safe for travellers and that plaintiff received her 
injury through inattention while not in the exercise of ordinary care 
in failing to observe and avoid the defects in the sidewalk, if any, 
then their verdict should be for the defendant. ” 

That is to say, if you find from the evidence in this case that the 
place was reasonably safe for persons who were using due care as they 
walked along, and that the accident happened by reason of the want 
of due care on the part of the plaintiff in this case, your verdict would 
be for the defendant; or if you find that it was an unreasonable place 
and that still the accident happened to the plaintiff by reason of her 
inattention while going along, and not giving the ordinary care that 
a person would give in walking along the streets, and that the accident 
happened in that way, from her inattention, then your verdict would 
have to be for the defendant. 

Gentlemen, in passing upon this question you are to con- 
60 sider, therefore, whether the defendant has measured up to 
its duty in keeping the sidewalks reasonably safe for the pass¬ 
ing of—-or keeping its sidewalks reasonably safe for persons to pass— 
along the streets, and of course you know that it makes no difference 
whether they pass along the streets in the day time or the night time, 
because we all have the right to walk the streets in the night as well 
as in the day time. Therefore in considering the question you niust 
consider it under all conditions imder which people are entitled to 
use the streets. 

Then on the other hand, likewise, you must determine whether or 
not the plaintiff in this case was using ordinary’ due care in passing 
over the street. So that if you find from all the evidence in this case 
that this was a defect or a depression in the pavement—whatever 
you choose to call it—and that it had been put there by the defendant 
or its agents, and you further find that it was a dangerous place and 
that the plaintiff, while using due care, in the use of ordinary care, 
stumbled over, or fell into, this place, whatever it was, as the evi¬ 
dence shows—you are to pass upon that—and was injured, then the 
plaintiff would be entitled to recover. But if she was not using or¬ 
dinary care, or the place was not a dangerous place, then your ver¬ 
dict would have to be for the defendant. 

In passing upon the questions, you have the right to take into con- 
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sideration the lights that were about, whether there was sufficient 
light in and about the place, to protect that opening from a person 
who was using ordinary, reasonable care as they walked along the 
street. All those things you have got the right to take into 

61 consideration in passing upon this question. If you find from 
the evidence that the place was reasonably well lighted, and that 

the accident happened not through any deficient light, but happened 
through the inattention of the person who was going along not giving 
the ordinary care which a person must give as they walk along, of 
course your verdict would be for the defendant under those circum¬ 
stances; but if you find on the other hand that that person was walk¬ 
ing along in the way that a person ordinarily walks along, using due 
care, with the assumption that everything was reasonably safe upon 
the pavement, and that this place was not reasonably lighted so as 
put a person who was walking down the street in the position of 
knowing what was there by the use of reasonable care, and that in 
spite of those facts she was injured, then of course the plaintiff would 
be entitled to recover. 

There is a prayer that I likewise want to read to you, and to ex¬ 
plain. It is your duty to consider all the evidence in the case, and 
to draw such presumptions from the evidence as you think, in think¬ 
ing of the testimony, are fairly to be drawn from that testimony. 

• “4. The court instructs the jury that they are entitled to consider 
the refusal to allow the inspection of the plaintiff’s injury as a pre¬ 
sumption against the extent of the injury as claimed on behalf of 
the plaintiff. 

I grant that prayer with this modification: 

Provided you think that the refusal of the plaintiff in this ease to 
permit her injury to be examined was not reasonable. 

If you find from the evidence in this case that the refusal 

62 to permit Dr. Ford Thompson to examine her foot—her ankle— 
was unreasonable, if you find that it was an unreasonable re¬ 
fusal, then you can draw a presumption as to the seriousness of the 
injury. I simply mean by that this : 

The facts appear to be—they are not offered as evidence, and there¬ 
fore I will have to explain them as explained by counsel for the de¬ 
fendant—as follows: Yesterday the defendant’s counsel requested 
counsel'for the plaintiff to permit the plaintiff to be examined by Dr. 
Ford Thompson. Counsel for the plaintiff stated that they would 
be very glad to permit the examination if it w^ done in the presence 
of the physician of the plaintiff. Thereupon efforts were made, I 
believe by gentlemen on both sides, to get the physicians here, to get 
both Dr. Chadwick and Dr. Ford Thompson here, for the purpose of 
examining the plaintiff’s foot. It developed that they were unsuc- 
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cessful, and in fact they could not reach Dr. Chadwick, and therefore 
he was not notified and could not get here; and then in that condition 
of affairs the defendant’s attornej^s asked 23ermission of the plaintiff, 
through her counsel, to have Dr. Ford Thompson examine her foot. 
The plaintiff’s counsel thereupon replied that he would have had no 
objection to having her examined by Dr. Ford Thompson, provided 
her physician was present. They being unable to get the physicians 
together, he therefore declined to permit the examination. Now it 
is for you to say that that refusal on the part of the plaintiff was an 
mu’easonable refusal. If it is an unreasonable refusal, then you can 
find from that a presumption in respect to the gravity of the injury. 
If you find that it was not unreasonable, then no presumption _ 

63 whatever would arise from the fact, and that is the view of’ 
the law which I give you. 

If you therefore find for the defendant in this case, that ends your 
work. You simply would say, “for the defendant,” and you would 
go no further. If, however, your verdict should be for the plaintiff, 
then you have to go a step farther, and find out how much, in your 
judgment, from the evidence in the cause, the plaintiff'is entitled to, 
and this is the rule of damages which the court gives \mu: 

“10. If the jury should find for the plaintiff, they are instiTicted 
that in estimating the damages sustained by her, they should take 
into consideration the character of tlie injuries sustained, the mental 
and bodily suffering which they may find to be the direct result of 
such injuries, and the extent to which such injuries have prevented 
her from foUovdng her ordinary pursuit or emplojmaent, and the 
loss of earnings resulting therefrom. And they may also, consider 
whether the plaintiff’s said injury is likely to be permanent and the 
suffering and, inconvenience that may result therefrom in the future. ” 

That is to say, you may award her such damages as in the first 
place you may find that she has lost by reason of being interfered 
with in her employment, any money she lost by failing to be paid 
during such time as she could not fulfill the duties of lier employment. 
You may likewise allow her for such pain and suffering as you may 
find’ from the e\'idence that she has endined by reason of this acci¬ 
dent, and you may likewise, if jmu find that the injury is permanent, 
allow her such damages as you think vfill compensate her 

64 for the pain, suffering and inconvenience which she may endure 
in the future. 

I have gone into tliis case much more fully than I expected when 
I started out, and have endeavored to make it as plain as I can 
to you, and I think perhaps I have said all that is necessary to put 
you in the possession of the law that governs this case. 

You understand that you will appoint someone who wiU act as 
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your foreman in announcing the verdict, which of course must be 
unanimous, and if you find for the defendant you will simply say, 
“ for the defendant,” and if you find for the plaintiff, then in addition 
to saying that you find for the plaintiff, you will state how much 
damages you find she is entitled to. 

You can now retire. 

(Thereupon the jury retired to consider of their verdict.) 

After the noting of the said exceptions hereinbefore set 

65 forth, and the malang the same a part of the record, which is 
also .made a part hereof, and because the matters and things 

hereinbefore recited are not matters of record, and in order that the 
defendant may have its case reviewed on appeal by the proper court, 
the defendant by its attorneys moves the court to sign and seal this, 
its bill of exceptions, to have the Same force and effect as if each and 
every one of said exceptions had been separately signed and sealed, 
which motion is by the court granted; and thereupon the defendant 
tenders this his Bill of Exceptions, and requests the court to sign 
and seal the same occording to the statute in such case made and 
provided, and it is accordingly done, now, for then, this 12th day of 
February, 1904. 

[seal.] 

HARRY M. CLABAUGH. 

66 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbia. 
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I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 65, 
inclusive, to be a true and correct transcript of the record, as per 
Rule 5 of the Court of Appeals of the District of Columbia, in cause 
No. 45,852, At Law, wherein Rowena Thompson Dietrich is plaintiff, 
and the District of Columbia is defendant, as the same remains upon 
the files and of record in said court. 

In Testimony Whereof, I hereunto siibscribe my name and affix 
the seal of said court, at the city of Washington, in said District, 
this 3d da}'’ of March, A. D., 1904. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

• Clerk. 









IN THE 

Court of Appeals, District of Columbia 

January Term, 1904. 

No. 1410. 


THE DISTRICT OF COLUMBIA, APPELLANT, 

N , 

VS, 

ROWENA THOMPSON DIETRICH. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. ■ , 

The appellee recovered a verdict^ of ^5,500 and obtained 
judgment in the court below thereon against the appellant 
the District of Columbia (Record p. 5). To review errors 
occurring in the record and at the trial the appellant has 
prosecuted this appeal. .. 

The appellee suffered personal injury from an accident 
resulting from an alleged defective connection of a.cement 
sidewalk on the South side of K street Northwest with the 
poking at the intersection of Fourth street in this City. 

;‘The character of the injury as stated in the declaration 






(Record p. 3) is that “her right ankle was thereby severely , 
sprained, wrenched and twisted, and the ligaments thereof 
greatly bruised; torn and lacerated, and her ankle and leg , 
seriously and permanently injured; and her system greatly 
shocked; and she was, and is otherwise, seriously hurt and • 
permanently ui]vLved” * * * “and * * * is unable to walk on 
or use her right leg and foot.” 

Various witnesses including the plaintiff described the 
appearance of the injured member, (including the hearsay 
and incompetent testimony of the husband of appellee and 
the expert testimony of two attending physicians and a well 
known surgeon) respecting whether the character thereof 
was permanent. 

Based upon such testimony and notwithstanding the fact 
cannot be successfully disputed, we believe that the injury 
was not of a permanent character, the jury rendered a ver¬ 
dict exorbitant in amount and excessive in character under 
misapprehension of the nature of the injury which the appellee 
has sustained, combined with evidence admitted over the 
objection and exception of appellant respecting other ac¬ 
cidents at subsequent periods and other non-described dif¬ 
ferently located supposed defects in the parking sidewalk,' 
l§ading the jury, with the claimed permanent character of 
the injury, to believe that the appellant had been guilty 
of aggravated negligence respecting the whole parking and 
sidewalk. 

The heresay and incompetent testimony mentioned, which 
refers to the injury, was received over the objection and ex¬ 
ception of the appellant and it was given at the very inception 
of the trial and gave color to the claim that the injury w^ of 
unusual permanency. ■ 

We refer to pages 7 and 8 of the Record. It there appears 
that C. E. Dietrich, (the appellee's husband) was about ‘ 
thirty feet in advance of his wife when she was hurt and that 
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he “rushed back to see plaintiff, and see what the trouble 
was, and asked her; and thereupon counsel for the defendant 
objected the conversation.” But the witness proceeded 
to state.that he sp-id to his wife “You are seriously hurt,” 
The witness then proceeds to state that “She (his wife) said 
she was badly hurt.” “Whereupon counsel for the defen- 
dant again. objected to any conversation between witness 
and his wife, on the ground that the accident had happened 
at that time,” but the court overruled the objection and an 
exception was noted. 

Following this ruling and over the two previous objections 
and exceptions of the appellee, “counsel for the plaintiff 
told the witness to proceed with his answer, and the witness 
continued: I asked her, if she could walk, and she said: 
‘Oh, I don’t know.’ ” * * * “and I said: ‘I will go home 
and get a cab. You Cannot go home in'^this condition.’ ” 

The result was that the opinion of the husband who was 
not a physician to the effect that his wife was seriously hurt 
was received, and his heresay statement that he had in¬ 
formed his wife that she was seriously hurt was admitted. 

Had this testimony consisted of the exclamation of the 
husband as a bystander to the accident, a different question 
might be presented, but such was not its purpose, nor the use 
which was made of'it. We do not deny the appellant was 
injured, nor do we intend to argue , respecting the weight of 
evidence regarding the fact that she was injured, but we 
do insist that injury or no injiny the case could not be sup¬ 
ported by incompetent and heresay testimony and that 
error was committed in admitting such testimony. 

The injury suffered by the plaintiff is described by three 
physicians)—^Drs. Chadwick, Stewart and J. Ford Thompson. 

Dr. Chadwick was called first and described the condition 
of the, injured joint several hours after the accident; He 
says (Record page 18) the injury was a sprain to the ankle 
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joint, and the joint was so much swollen that examination 
as to whether there were any broken bones or not could not 
be ihade; that he dressed it just as he would a fracture:— 
that he did not make out any broken bones, but the liga¬ 
ments all seemed to be stretched and torn and there was a 
great deal of bleeding in the- joint, and it was what is:com- 
monly called a’ bad sprain, that an inflammation of the syno¬ 
vial membranes of the joint followed, and there was' a great ’ 
deal of fluid, and it was some months in getting the swelling 
reduced, tie treated her, except when he was on his vaca¬ 
tion, until the latter part of December, 1902. Since then 
he only saw her when she came to his office, and that he 
last examined the limb on the 4th of November 1903 (Record 
page 19). He further states that the limb was practically 
disabled between August 2, and the latter part of December 
1902. On direct examination he is definitely asked res¬ 
pecting the permanency of the injury in this form:—(Record 
page 19) Q. Now Doctor, as to the permanent effect or 
character of this injury, what have you to say.” A. ‘‘Well, 

I can only give you an opiniou. It would take time, of course, 
to tell that. The joint is affected. If it is lilce I saw it on the 
4th of November, it is weak and the ligaments are loose 
and there is pain and swelling, synovitis, probably chronic 
synovitis,- and of course if that persists she is going to be'per¬ 
manently disabled. I should rather expect the joint to be 
permanentlj'- ;disabled. 

Q. And that is your opinion? A. Yes sir, that is my 
opinion. (That is, if chronic synovi-fcis persists- he should 
expect the joint to be permanently disabled). 

. On cross-examination the Doctor stated that the injury 
■ consisted of a badly sprained ankle (Record .page-20). 

Upon being asked to what extent should- Mrs. Dietrich 
have used this limb, the doctor stated, “Well, I thought that 
she ought to get about with it, and use it moderately, so, as to • 




get back as much of the .noimal motion of the joint as she 
could and yet not severely enough to excite new inflamma¬ 
tion.” (Record bottom of page 21) 

He is distinctly asked whether she will recover from the 
injury (Record page 22). Q. You do not mean to say that 
this lady will not recover from the injmy, do you? A. / 
would not say that she would not. I say that my opinion, is 
that she will always have a weak joint, with the most favor¬ 
able circumstances that joint will always be weak, certainly 
for- a long time. 

Dr. Stewart testified that he saw the plaintiff after Dr. 
Chadwick left the city froin the 10th of August to the 23d 
of August, 1902. (Record page 22). When he first saw 
her the joint was very much inflamed, and there was a good 
deal of fluid in the joint, but he could not make out any 
fracture. In respect to this fluid the Doctor does not say 
that it would cause any permanent injury. 

During the two weeks this physician attended appellant, 
‘‘the inflammation had subsided to a certain extent, q,nd 
there was not as ,much pidd there.” (Record middle of page 
23). 

On the day he testified, he examined the appellant’s in¬ 
jury and says (Record same page) that he found that the 
joint was still damaged; there is some chronic synovitis there, 
with a Small amount of fluid, not so uery much in' the joint, 
and there is some thickening around the joint.” 

He is then asked: Q. Knowing what you do about the 
character of this particular injury that Mrs. Dietrich sus¬ 
tained, and your knowledge of the character of such injuries, 
what is your opinion as to its permanency? 

A. Well,, mp opinionis that the joint will never be like it 
was originally. It will be a weak joint and will give her con¬ 
siderable pain from time to time in my opinion. (Record page 
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23). This is, to a certain extent, true of every physical 
injury. . ' . 

Dr. J. Ford Thompson, who has been practicing surgery 
thirty years was called as a witness. The other two phy¬ 
sicians were general practicioners, but Dr. Thompson has 
made a specialty of surgery. 

After considerable controversy respecting a hypothetical 
question embodying the features of this case, Dr. Thompson 
testified: (Record page 25) “I should say that it ought not 
to be a permanent injury, simply for the reason that it ought 
to be cured. It rarely happens that a sprain is permanent 
unless it has been neglected in some w'ay, or that there is 
some peculiarity on the part of the patient. You may take a 
rheumatic patient or a gouty patient, sometimes with a 
sprain of the ankle joint especially, and it is very persistent, 
but I do not tlhnk I have ever seen a case that was not cured 
if it w'as treated properly. 

Dr. Thompson says: (Record page 26) A sprain of the 
omkle joint is one of the commonest injuries in surgery. ' I. 
have seen hundreds of them I suppose, and as I say, I cannot 
recall a case in all my experience that has not recovered. Some¬ 
thing might have happened that you have not told me about.. 
Chronic inflammation might set up, and give rise to these 
adhesions, and interfere wdth the free motion of the joint 
and give pain for an indefinite length of time, but it is. very 
seldom that you have these cases. I have' had those cases, 
and continued for a long time, but never one that did not 
get well. I say that cases of sprain ought to recover. I give 
my general opinion as to vjhether such a condition should be 
curable. Surgery would be a very, sad life if sprains were 
not curable. 

On cross-examination (Record bottom page 26 and top 
page 27) Dr. Thompson says that if there was a great deal 
of bleeding into the joint; it would indicate that the sprain 




was a very bad one, and that the hgaments are more or less 
lacerated ‘ and tern in any bad ' case of sprain. And the 
tearing of the hgaments indicates a, bad sprain of course, and 
if it is followed by intense swelling and bleeding into the 
joint, that it would indicate a bad sprain. 

Upon being asked: what would that indicate as to the 
possibility of her future suffering from it, after this lapse 
of time, he answ^ered that, “It would indicate that it would 
be impossible for a doctor to tell, or to put a limit to the recovery 
to such a case; it ought to be curable, and that he cannot say 
that he would expect it to be a permanent injury, because he 
had not seen a case of a mere sprain that was permanent. That 
after a year and a half with the patient still suffering it 
would be very difficult to fix any limit, and that such cases 
ought to be curable by massage and proper treatmeni:, and' 
that he hardly knows of any condition there that ought to be 
permanent, althought it is possible that such a conditiou 
might be.—The counsel asked: Is it possible? Yes, if the 
parts have been unusually inflamed and adhesions resulted, 
of course, it is impossible to express an opinion. 

Q. And would these conditions indicated in the question 
show such a condition as could possibly produce a permanent 
injury? 

k. Well, about as near any case I could well imagine. 

But the true rule was referred to in the answer to the 
question askedpn re-direct examination. , That is a question 
effecting the probability of permanency of injury, viz: that 
' such condition as that “ would not probably result in a per¬ 
manent injury” and that witness had never seen a case in 
■ which it did. (Record bottom of page 27). 

The prior condition oif Mrs. Dietrich’s health was such that 
_ permanent injury ought not to have resulted or was not likely 
to result from the injury she received. 
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Dr. Thompson stated that except in rheumatic and gouty 
cases, he never had known of a case that did not recover. 

The appellant was injured August 2, 1902; she returned 
to her work in a shoe store on December 1st following, -but 
did not wait on customers until about February Ist, 1903, 
since which time and at the time of the trial she was actively 
employed, with casual exceptions, in her business. (Record 
pp. 16 and 17). 

Yet she recovers by this judgment more than is usual in 
this jurisdiction for greater injuries. 

ASSIGNMENT OF ERRORS. 

1. The court erred in admitting the opinion and heresay 
evidence of the appellee’s husband respecting the extent of 
her injury and his statements to his wife after the accident. 

2. The court erred in admitting the statements of the 
appellee to her husband respecting her injury (Record page 

8 ). . ■ 

3. The court erred in instructmg the jury that "they may 
also consider whether the plaintiff’s said injury is likely to be 
permanent.” (Prayer bottom of page 28 and page 36.) 

4. The court erred in its refusal to instruct the jury that 

"On the question of negligence of the defendant the jury 
should consider that at the time of the accident the place 
where it occurred was illuminated by the light in front of 
McDevitt’s saloon or any other lights and that adjacent to 
.the parking, the sidewalks on K street afforded a reasonably 
safe way, and if they should so find from the evidence and find 
from the evidence under all the circumstances that the de¬ 
fendant was not negligent then their verdict should be for- 
the defendant.” (Record top of page 29 modification of 
defendant’s 1st prayer.) ' 
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5. The court erred in admitting evidence of other alleged 
non-described defects than the one alleged in the declaration, 
not shown in themselves to have been defects in the parking 
sidewalk, and having no relation to the injury nor to notice 
of the defective connection between the two sidewalks 
complained of. 

6. The court erred in refusing to instruct the jury that 
there was no sufl&cient evidence afforded by the witness 
Green of previous stumbling over the space where bricks were 
left out between the cement walk and parking and that the 
falling of such persons or their stumbling, as described by the 
witness, excepting his stumble, is not sufficiently shbWil to 
hdve been, occasioned by such leaving out of said bricks. 
(Defendant’s prayer No. 3 Record bottom of page 29 and' 
top of page So) and in refusing to strike out the testimony of 
the witness Green respecting the alleged accidfents occuring 
at said place, excepting the occurance in which he stumbled. 
(Record top of page 15); 

7. That no Cause of actiofi can be maintained nor has been 
Stated against the appellant. 

ARGUMENT. 


FIRST AND SECOND ASSIGNMENTS OP ERROR. 


These assignments are not addressed to anything descrip¬ 
tive of the accident, nor are they addressed to any exclama¬ 
tion of pain or suffering tittered by the appellee^ nor to the 
physical change in the injured ankle occasioned by the acci¬ 
dent. ' ' 

_ ' ** 

The statements contained ih the co'nvefsatidhs objected 


to are hearsay and opinion evidence and do not relate to the 
matters above mentioned, and do riot explain the accident. 
Ibese-stateirierits were wholly irrelevarit to' the' ifeslie. 
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How was it legally proper to prove that the husband said to 
his wife, “You are seriously hurt, ” even had he been a physi¬ 
cian, or that he “asked her, if she could walk and she said: 
‘Oh, I don’t know’ ” or that the husband said: will go' 

home and get a cab. You cannot go home in this condition. ’ ’? 

Statements or declarations of opinion, however, are not 
admissible in evidence on this principle {res gestae) and this, 
though they were accompanied by acts tending to show that 
the declarant really entertained the opinion so expressed. 

24 Am. & Eng. Ency. Law (2d ed.) 664. 

What evidence is admissible under a liberal interpretation 
of res gestae is illustrated in Railroad Co. vs. McLane, where 
the declarations of the injured boy a few minutes after his 
accident to the effect that the conductor shoved him off the 
car were admitted. The court observed: “It is certainly 
true, that it is not always easy to determine when declara¬ 
tions having relation to an act done, and professing to explain 
and account for- such act, are admissible as part of the res 
gestae.” * * * “In the case of Rex vs. Foster, 6 C. & 
P. 325. * * * a statement made by a party injured im¬ 
mediately after he was knocked down, as to how the accident 
/lappeaed, was admissible. ” 

W. & G. R. R. Co. vs. McLane 11 App. Cases D. C. 220- 

222 . 

“Theres gestae are the statements of the cause made * * * 
almost contemporaneously with its occurrance, and those 
relating to the consequences made while the latter subsisted 
and were in progress.” 

Travellers Ins. Co. vs. Mosley 8 Wall 397. 

In respect to a blow the evidence was: “What effect has 
it upon your right ear?” This was objected tq aS’ caUiug for 
a conclusion. The objection was overruled and the witness 
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answered: “Made me entirely deaf.” 

The court said: “It was entirely incompetent for the wit¬ 
ness, who was not an expert, to give an opinion as to the effect 
which the blow produced upon her ear. She could only state 
facts.—^The testimony was permitted to remain in the case, 
and it must be presumed to have been considered by the jury, 
and to have affected their verdict. ” 

Stevens vs. Rodger, 25 Hun. 54. 

This inadmissible testimony above noted, aided materially 
the persistent and strongly urged claim to which the supreme 
importance was given by appellee’s counsel, that the injiu-y 
was’ one of unusual severity and permanence and also' aided, 
to the prejudice of the appellant, in the rendition of this ex¬ 
travagant verdict based also upon evidence which did not 
justify the inference of the permanent character of the in¬ 
jury as appears .from our third assignment of error. 

- f 

• t 

THIRD ASSIGNMENT OF ERROR., 

We assume that none other than a physician or expert can 
be allowed to testify whether such injury is permanent. By 
permanent injury in this connection we do not mean weak¬ 
ness which may continue in greater or less degree, nor some 
impairment of the flexibility of the joint ’nor even a total 
absence of some pain at all times. We mean 'permanent dis¬ 
ability which prevents use of the limb such as was'contended 
for, advised by the court and found by the jury in their 
verdict. 

All the evidence is preserved in the bill of exceptions which 
states, (Record bottom of page 27) that no further evidence 
was offered on behalf of either of the parties. 

Reduced to proper conclusions the record shows that the 
injury, consisted of (a) bad sprain, (b) longer in recovery thOjU 
usual, (c) that the injured tissues will not become perfectly 
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normal again, (d) that there was constant improvement from 
the beginning without new inflammation, and (e) that the 
injury is not permanent. 

No person testified that the injury was permanent. 

Dr. Chadwick made the most favorable statement for 
the appellee and he said that “ It would take time, of course, 
to tell that,” and if chronic synpvitis “persists she is going to 
be permanently disabled.” And upon being asked (Record 
page 22) whether he means to say that she will not recover 
from the injury the Doctor testifie^l; “I woul4 not say she 
would not.” >> 

The whole extent of Dr. Stewart’s testimony is “That the 
joint will never be like it was originally. It will be a weak 
joint and will give her considerable pain from time to time 
in my opinion.” (Record page 23). 

The whole efi'ect of Dr. Thompson’s testiipony, viewing 
it in the most favorable light to the appellee, is that it is 
possible but not probable that the injury may be permanent. 

That is the test, the difference between a possibility and a 
probability. 

“The rule is well settled that, in order to'recover damages 
on the ground that an injury is perrnanent, the eyidence 
must show such pgrijiangpcif' with reasonable certainty. 

The amount of the verdict ($1,50,0) makes'it qtdte certain 
that the jury must have fopnd the injury to have been per¬ 
manent. To allow a verdict to be based upon such con¬ 
jectural evidence would be to defeat the ends of justice,” 
Sidewalk ease. GeHurs vs. City pf Japiesville. 99 Wis. 464. 

t 

Appellate Court will not .consider excessive damages unless 
record contain all the evidence, id. .. • 

Consequences which are contingent, speculative or merely 
possible, are not proper to be considered in ascertaining 
damages in personal injxu’y cases. • ■ 



Q 
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To entitle apprehended consequences to be considered by 
the jury, they must be such as in the ordinary course cf 
nature, are reasonably certain to ensue. 

Storm vs. N. Y. L. & E. etc. R. Co. 96 N. Y. 306. 

Present and probable .future condition of limb were proper 
matters of inquiry but not possibility of second fracture. 

Lincoln vs. The Saratoga &c. R. R. Co. 23 Wend 425-435. 

We are aware that no exception appears in the record on 
this pomt. But this court is not boimd thereby to refuse to 
reverse this judgment and we quote the following instances 
on the pleadings, on want of evidence and on improper rulings 
on damages where judgments have been revelled though no 
objection was made and no exception was taken. 

The Supreme Court has said that it can notice a material 
and incurable defect in the pleadings and verdict, as they are 
represented in the record to have e:risted in the coui’t below, 
although such defect is not noticed in the bill of exceptions, 
ner suggested by coimsel in argument in the Supreme Court. 

Garland vs. Da^^s 4 How. 131. 

In Equity catises the courts have frequently refused to 
entertain a capse where no objection has been raised on the 
ground that a remedy existed at law. 

There is no rule of law which prevents a complainant 
from assuming oh appeal a ground which was not suggested 
in the court below. 

Watts vs. Waddle, 6: Pet. 389. ' 

Want of evidence to sustain a verdict may be considered 
as gPQimd for reversal,, although w motion, or request was 
rmde in the Imver court fo inspr-uei the jury, 

Chief Justice Fuller said-: **KO motion or request was 
ihade %at the jury be instructed to find for^the defendants 




or either of them. Where an exception'to a denial of such a. 
motion or request is duly saved, it is open to the court to 
consider whether there is any evidence to sustain the ver¬ 
dict, though not to pass upon its weight or sufficiency. 
And although this question was not properly raised, yet 
if a plain error was commiiied in a matter so absolutely vital 
to defendants, we feel ourselves at liberty to’ correct it.” 

Mr. Justice Harlan said: “I concur with my brethren in 
holding that the judgment against Peterson and Johansen 
should be reversed, and a new trial ordered as to them. But 
I am of opinion that the Judgment against Wiborg should 
also be reversed.” 

Wiborg vs. U. S. 163 U. S. 632-658-660. 

Notwithstanding the general rule that objections not 
taken in the court below will not be allowed on appeal, a 
combination of grave errors makes such principle inapplicable, 

Washington R. vs. Bradley’s 10-Wall-.. 299,- • 

So where exception was not fully taken a j lodgment against 
twm defendants was reversed for error in pillowing exem¬ 
plary damages against both when inapplicable to one. 

Washington Gas Light Co. vs. Lansden 172 U, S. 534. 

Sec. 7 of the Act approved February 9,1893, provides that 
this court “Upon such appeal * * * shall review such order, 
judgment or decree, and affirm, reverse, or modify the same 
as shall be just.” • . 

* j ' . • 

. ♦ » • 

I * 

FOURTH ASSIGNMENT OF ERROR. ^' • ■ 

The lights about the place of accident were numerous. 
There were gas lamps near to the place of accident, and across 
the street, and there was a saloon on the opposite corner of 
K and 4th streets. Though these lights are not described 
in the bill of exceptions they are a part of the geography of 
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the city. Some description of these lights is given by the 
witness Massey (Record top of page 12). E\ddence was given 
bn behalf of the plaintiff tending to show more or less dark- 
iiess of the location at the time of''the accident (Massey , 
Record page 12, Green page 13, Hann, page 15 and the plain* 
tiff who said: "It was dark "page 16). We admit that the 
'question of (light or no light was a proper one for the con¬ 
sideration of the jury, but we object that the Court refused 
to grant the appellant’s first prayer and to the modification 
thereof made by the-court, (Record page 29). 

Our contention on the facts was, that the place was ac¬ 
tually illuminated, as opposed to tjie opposing contention 
that the place was dark at the time of the accident. The 
court below modified said prayer because McDevitt was 
asked the condition of the light in front of the door of his 
saloon at half past ten when the accident occurred about 
"9 or 9:30 o’clock” in the evening (Record page 7). This 
being the basis of refusal, notwithstanding the mistake in 
the question, we submit that the court was in error respect¬ 
ing the want of evidence of the existence of this light at 
the time of the accident. McDevitt who was appellee’s 
witness, "testified that he was in his place on the evening 
of the accident; that there is a lamp over the- doorway of 
his saloon with four Welsbach burners of one hundred candle 
power each, which were lighted that night. In response to a 
question whether this lamp was lighted at half past ten 
the witness answered, yes, and that the lamp was lighted 
up to two or three minutes of twelve o’clock, an^ said wit¬ 
ness also described the lights inside of his saloon and said 
that the lights from his place reach the point of the accident, 
and fifteen feet beyond it, clear tb the curb on the K street 
and Fourth street sides. (RecoiR near bottom of page 10). 
But the fact that this four hundred candle power lamp, which 
' was located within 25 or 30 feet (Record top page 9) of 

/ 
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the point of accident, was lighted at the time of the acfeident 
is fixed positively by another witness for thfe appelleO, Roland 
F. Hann, who testified, "that on the night of the accident 
this lamp was lighted,"'but how many burners it Had he did 
not know.” (Record middle of page 15). It is shown by 
the Record, that Hann was at this place that night only at 
the time of the accident. The rejected part Of the prayer 
did not require the jury to find as a matter of fact that at the' 
time of the accident the place was so illuminated, but only 
left that matter for their consideration "if they should so 
find from the e'vidence. ” (Record page 29). 

FIFTH ASSIGNMENT OP F!RE0R. J 

The accident occurred simply by reason of a defective 
connection between the new cement sidewalk on K street 
and ‘the brick parking adjacent thereto between the iron 
fence on the West and a tree to the East of the fence some 
fifteen feet. The husband testified that "She (appellee) 
was right at the edge of that (the new cement walk) down 
in a kind of excavation about three or four feet East from 
the fence.” (Record page 9). "Said -witness proceeded 
further to testify that at the place where the accident oc¬ 
curred, there was a depression of about 18 inches in width 
extending out from the sidewalk and of about the depth of 
four or six inches, and of a length of about twelve or thirteen 
feet from the fence out.” (Record bottom of page 8). It 
appeared from the testimony of this -witness’ that the depth 
was greatest at the place of accident,"where it ranged from 
two -to three or four inches in depth, ” (cross-examination 
Record bottom of page 8). Howard Dixon Loud testifying 
of the place of accident saidy "that the brick walk there was 
about two inches lower than the new sidewaJky and was 
■ evidently in course of repair; that at the place where the 




plaintiff stumbled and fell there were no bricks at all, making 
•a depression of four or five or perhaps six inches below the 
level of the new sidewalk-, that it was a ragged place, the 
widest part of which the vdthess thought was perhaps fifteen 
‘OT eighteen inches- lhal the plaintiff must >have ctossed at 
the center, and that the bricks were removed from the corner 
of the fence to the sideWallc on 4th street to some extent, 
and that none of them had been Joined up close to the side" 
walk; that the plaintiff was injured ahmt five feet from 
‘where the tree stood.” (Record page 11). Massey testified^ 
that between the tree and the fence * * * the place was in 
pretty bad condition.” (Record page 11) Green testified: 
■“that when the new side walk was laid, of course the new 
sidewalk was left higher tljan the brick, and left considerably 
higher, until the top of the bricks came about underneath the 
base of the ceinent.'” (Record page 12). The appellee 
testified: that when she “went lo cross over diagonally 
across the parking, that suddenly she felt her foot go down,, 
her right footj and the ball of her foot struck an uneven sur¬ 
face and bent under her.” (Record page 16). The cause 
nf action stated in the declaration and to which the above 
evidence was addressed was a particular defect in that the 
appellee, “negligently removed br displaced certain bricks 
from that portion of said brick pavement next adjoining 
the South fine of the said sidewalk of said K street, for the 
purpose of laying a cement or asphalt sidewalk in place of the 
, brick sidewalk so torn up as aforesaid, and did so negli¬ 
gently, catelessly ahd improperly lay, or (mused, to he laid, 
• the said cement- vr wsphalt sidewalk with or to the said 
brick pavement occhpying that part pf the parking afore¬ 
said, that the surface of the said cettieht or asphalt sidewalk 
Was elevated above the surface of the said brick pavement, 
in consequence wherbof * * * there was made and caused 
to bb made a dangerous hole or depression of a depth of, 
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•to wit, 6 inshes below the surface of said cement sidewalTc, 
and of a width of, to wit, 12 inches, which hole or depression 
extended a distance of, to wit, 15 feet along the tins where the 
said cement sidewalk and the said brick pavement, so occupy¬ 
ing the part of the parking aforesaid, should have been properly 
joined together." (Record page 2). 

■ We submit that not only was defect charged a particular ■ 
defect, but it was so emphaticallj'- and carefully pleaded that 
any other or different defect, or depression was by the plead¬ 
ings wholly excluded from, the case. 

Yet, notwithstanding, over the objection and exception of 
the appellee the witness MeDevitt was alio wed. to desdribe 
a different defect at another place‘and stated: “There was , 
a depression of four or of four or five feet to" the West of the 
tree, consisting of a hole of about two or three inches deep and 
two or three feet wide; to'the East and West the said hole 
was about- a foot and a half or two feet wide and had been 
filled up since: ” (Record bottom page 9.) “And thereupon 
the witness further- testified that he did not know how this depres¬ 
sion was made, and did not remember when the depression 
was made, because it was there when witness, first came 
there; that he coxdd not say that the depression was made by the 
removal of the old briQks, but to the best of his knowledge that 

■ depression was there before they started the new sidewalk." 

■ (Record top of page 10). 

The same error occurred during . the giving of testimony 

■ by the witness Massey when he Was recalled for further 0 x 7 
amination. His statement was:'“that before the time of 
this Occident” * * * • “he saw a lady stumble there over 
this hole in the daytime.”. And said -witness was asked: 
“Was that hole in the place- 'where the people jpassed? 
and answered 'Yes sir.’' And thereupon on further cross 
examination, the -witness stated dhat t^e place where the water 
stood was ,not the place where the bricks were out at the time of 
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the accident, and that he saw a lady stumble there (at a dif¬ 
ferent place than the place of accident) in the noon day¬ 
time; and being asked what month it. was the witness said : 
I thing it was the month of August, ’ but he could not tell 
what time in the month, because he did not give much atten¬ 
tion to it; and being asked ^what year it was he answered 
that it was in the year sixty-four, and he asked isn’t this year 
■sixty-four ’ (that is, meaning a year after appellee’s accident) 
and was told that this was the year 1903. ” •. (Record bottom 
•of page 14 and top of page 15). 

We now have three locations i. e. the place of accident, 
the place described, by McDevitt, and the place where the 
water stood, the two latter having been expressly stated to 
bave been other places than the place of accident. 

To this evidence of accident before (or since) appellee’s 
injury, counsel for appellant objected and excepted to the 
admission of evidence of such defects because^ among other 
grounds'the place was not “ the place of . said accident. ” 
(Record page 15), The difference in liability between the 
land of defect alleged in the declaration which.'W &b special, 
peculiar and particular, and the two other defects mentioned 
is obvious, for in the former class the Municipality is liable 
without notice and the court so instructed the jury (Record 
page 28 prayer 8) -while in the latter actual or constructive 
notice is a precedent condition. Tlie ease was tried as one 
of actual notice.' No evidence, was needed therefore on the 
■ question of notice and on such grounds the. evidence was 
inadmissible; .the(first class too was in-respect to a sidewalk 
and the latter referred to parking. Then also-the description 
^ of the general, defects was too indefinite, and insufficient to 
. establish a defective condition of either sidewalk - . . 

SIXTH ASSIGNMENT OF ERROR. 

Not ohly^^ was evidence of two of the defects above mem 
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tfofieci imprcperly received but insufficient evidence was mi- 
properly admitted respecting stumbling of persons over one- 
or both of them, and there was also error in refusing to grant, 
appellant’s prayer No, 3 (Record bottom of page 29), 

The witness Green in his testimony (exception in Record 
page 15) spoke of the plaintiff as being hurt there though he- 
also testified that he did not see her hurt, (Record top of 
page 13), Yet the court notwithstanding previous notice 
refused to strike out this hearsay testimony. (Exception 
Record page 15), It is plain that Green was speaking of the 
plaintiff. He testified “that it (the place between the ce¬ 
ment sidewalk and the parldng) was in that condition when 
the woman was hurt * * that he heard that a lady had 

fallen there at that point where he had just spoken about; 
that he heard it on Monday morning * * * that he 
loiew this lady was hurt and at that time the bricks were 
out, and it was not fixed up until after the lady ivas hurt ." 
He was also asked “ whether he had seen or knetv of anybody 
else falling at this place during the summer while these bricks 
Were left in this condition. ” (Record page 13) “And there¬ 
upon the witness answered ‘ T'es. Of course I don’t know 
the names of the people, hut / have seen the people. Of course 
I was standing in front of McDe\dtt’s place, and I seen one 
night they -were coming along there, and it was quite a little 
dark there, and they fell on this place here. Of course those 
trees—the tree tahes the shade of that lamp across the street, 
and the further side you can’t see. Of course I seen a lady 
and gentleman walking along there, and one of them fell. 
The lady only fell about down to her knees, and the gentle¬ 
man catched her up and said; 'It’s a wonder they don’t fix 
that place;’ and then they went on. I-seen that myself. 
And then of course there was others in the summer there. ” (Re¬ 
cord page 13). The plaintiff was injured on the second day 
of August, but Green was not confined to that day nor to any 
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previous day but, on the contrary, is given according to the 
calendar, twenty-nine more summer days in which to des¬ 
cribe accidents. Clearly, we think, evidence that the witness 
had heard of people falling or saw them fall in the summer of 
1902, was inadmissible on any ground and it is plain that its 
admission signified to the jury that a pitfall existed there 
and greatly prejudiced them. We distinctly asked the court 
and were denied our request “to strike out the testimony of 
the witness George Lindsay Green respecting the alleged 
accidents (mentioned) at said place (Record page 15.) 

•There was error too in allowing Green to testify that a 
lady stumbled “somewhere along about the same time, he 
supposed, that the plaintiff received her injury. ” (Record 
bottom of page 13). This was not a mere form of expression 
for Green had only heard that plaintiff had fallen and it was 
clear supposition, as he says, on his part. The Record states 
(page 14) “thereupon witness further testified that he had 
seen men come along there and.had seen men stumble. ” 
This was another error, for no time prior to plaintifi^'s injury 
was fixed. 

Because of the errors set forth we respectfully submit that 
the judgment in this .case should be reversed and the cause 
remanded for a new trial. 

A. B. DUVALL, 
f • E. H. THOMAS. 

Attorneys for District of Columbia, Appellant. 


V 










